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EDITOR’S INTRODUCTION

There is a widespread feeling that highway ad-
ministration in Iowa is inefficient and that our road
legislation needs rewriting. Indeed, the demand for
adequate legislation as to roads is quite as general as
the demand for tax reform. Moreover, wise legislation
in the one case as well as in the other will seek to make
advance along the lines of experience. Thus, the his-
tory of road legislation must be made the starting point
in any well directed effort to inaugurate reform meas-
ures. To know what has been done and what is now
being done, here and elsewhere, as to highway admin-
istration is to know what were best to do in the future.

The history of road legislation in Iowa reveals at
every stage the supreme importance of local govern-
ment in the State’s administration. It is evident that
the time has come when more attention must be given
to administration in the townships and counties; for in
the political readjustments which are pending the most
extensive redefinition will be along lines of local admin-
istration. Moreover, in the redefinition of local insti-
tutions and methods of administration history will
gerve as our most helpful guide.

BENJ. F. SHAMBAUGH

OrFICE OF THE SUPERINTENDENT AND EDITOR
Tae StaTE HisTORICAL SoCIETY OF IOWA

Iowa Crry 1912 96 0 3{57
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AUTHOR'’S PREFACE

In the preparation of this volume on the History of Road
Legislation in Iowa the author has endeavored to make
that thorough and impartial study of the historical facts
and tendencies which is demanded not only for the Iows
Ecomomic History Series but for all other publications of
The State Historical Society of Iowa. Moreover, since it
is now proposed to use the materials of this volume as the
basis of a contribution to an applied history series, in which
the subjeet of highways will be discussed in reference to a
rational program of constructive legislation, exhaustive in-
vestigation and disinterested research are doubly impers-
tive.

In reference to the scope of the present volume, the
reader’s attention is called to three important considera-
tions. First, the history of road legislation is so closely
connected with the history of township and county govern-
ment that some overlapping in the discussion of these
subjects is unavoidable. Second, this history of road legie-
lation in Iowa does not include a concrete or detailed
consideration of road and bridge administration for the
simple reason that under the forms of local government
which have prevailed in Iowa these problems belong pri-
marily to township and county government; and so their
detailed treatment may well be left for a county history
series. Third, an historical and comparative analysis of
the important facts and tendencies in relation to construc-
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tive legislation and to administrative reform is not given
in this volume for the reason that a paper dealing specific-
ally with those phases of the subject will appear in the
Iowa Applied History Series.

Where the subject of the present volume touches the his-
tory of township and county government the author’s
researches covered little more than the general history of
local administration as recorded in the statutes. In this
connection, fortunately, access was had to the as yet un-
published History of Township Government in Iowa, by Dr.
Clarence R. Aurner, and to certain chapters of Dr. Frank
H. Garver’s History of County Government in Iowa. To
both Dr. Aurner and Dr. Garver the author is indebted for
valuable information and suggestions. Moreover, Dr.
Aurner’s History of Johnson County, and Mr. Crawford’s
The County Judge System with Special Reference to its
Workings in Pottawattamie County are suggestive of the
possibilities and the importance of research in the field of
local administration in Iowa. Manifestly the history of
actual administration in the townships and counties is
essential to the proper understanding of problems con-
nected with highways and bridges, the control and super-
vision of which have always been primarily a function of
local administration. ‘

The work of preparing this volume was greatly facili-
tated in many ways by that most excellent laboratory of
historical research, The State Historical Society of Iowa.
Under the pressure of numerous duties demanding his
attention, the author would have been unable to complete
the book for publication at this time had it not been for the
invaluable assistance of the Society. In this connection
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special acknowledgments are due to the Superintendent,
Dr. Benj. F. Shambaugh, and the Assistant Editor, Dr.
Dan E. Clark, for carefully editing the monograph and for
making some important additions to the text of several of
the chapters. The author is under obligation to Dr. Dan E.
Clark for the preparation of the index, to Miss Eliza L.
Johnson and Miss M. Florence Franzén for verifying the
references from the original sources, and to Professor L. B.
Schmidt for a careful reading of the proof sheets. Mention
should also be made of the courtesies extended by the
Burlington Public Library, the State Law Library, and the
Historical Department of Iowa. -

JorxN E. BriNDLEY
THE JowA STATE COLLEGE OF
AGRICULTURE AND MECHANIC ARTS
Axzs Iowa
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I

EARLY ROAD LEGISLATION IN THE TERRITOBIES
OF MICHIGAN AND WISCONSIN -
1833-1838

No sooner had the Sac and Fox Indians vacate& t'he lands '

which had been ceded to the United States by the treaty of
September 21, 1832, than settlers from all parts of the
Union began to pour into the Iowa country. Many came by
way of the Ohio and Mississippi rivers. But this was by no
means the only route by which the early emigrants reached
the newly acquired lands west of the Mississippi. Travers-
ing the main thoroughfares of Ohio, Indiana, Illinois,
Kentucky, and Missouri in the years immediately following
the treaty of 1832 were countless emigrant wagons ‘‘slowly
wending their way over the broad prairies — the cattle and
hogs, men and dogs, and frequently women and children,
forming the rear of the van — often ten, twenty, and thirty
wagons in company’’.! They were ferried across the Mis-
sissippi on flat-boats which were propelled by means of
poles and oars or later by steam.

‘What determined the course of travel for these pioneer
settlers on their way to the new country? Established
roads, of course, there were none. Indian trails, worn
down by the tread of herds of buffaloes, were sometimes
encountered ; and, although these narrow paths were better
adapted to the Indian’s single-file mode of travel, the
pioneers followed them in not a few instances as the lines
of least resistance. The Indians and the buffaloes had
instinctively selected the most convenient routes along
river banks, upon the ridges, across prairies, and through
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timber-land to practicable fording-places in creeks and
rivers.2 Where no trail of any sort pointed the way, or
where trees grew densely or fallen trunks blocked the path,
the pioneers selected their own routes. Ridges afforded the
best lines of travel for the ox and horse teams and heavy
wagons because they shed rain quickly and were swept
o,leun of - brush and leaves and snow by the wind.

" " Fromi-1833 until 1838 there was an almost total absence

o ?'..-‘of public taads and bridges in the Iowa country: thorough-

fares from place to place were but little more than what
nature and travel made them. An eminent visitor from
Europe after riding several miles across a newly settled
prairie region in Iowa declared: ‘‘Road is, to be honest,
mere euphemism here, a figurative expression, a sort of
poetic license; as for a highway, there was none or just a
trail.”’® As a matter of fact the first roadways in Iowa
were fairly well suited to travel — at least in dry weather,
when streams were also easily fordable. But after a time
when wagon wheels had worn deep grooves in the prairie
sod, when heavy rains had filled these receptacles on level
stretches or had washed deep gullies on the hillsides, and
when sloughs and creeks and rivers were rendered danger-
ous or absolutely impassable in the absence of bridges and
proper drainage, the pioneers found themselves face to face
with the serious problem of adequate highways. Trans-
portation except by canoe or flat-boat on the larger streams
- of eastern Iowa was rendered well-nigh impossible.

With hauling absolutely necessary and distances long,
whether to village or to mill, the farmers of the Iowa
country endured untold hardships. Moreover, transporta-
tion by means of slow-moving ox teams was much retarded
by the inconvenience of ice and snow in the winter and by
mud and rain in the spring. Becoming mired in some
mucky slough and thus being indefinitely delayed was no
uncommon occurrence. A well-known judge, when starting
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on a twelve-mile stage journey to Iowa City in 1840, in-
quired of the driver how long it would take to make the
journey. ‘‘About five hours, if we can find the bottom of
the road’’, was the reply. This judge, who rode his circuit
several times a year, has preserved for posterity a picture
of the difficulties of travel in early Iowa in the following
words:

‘We can hardly realize the trials and hardships of law practice
forty years ago. . . . Think of the forded Iowa, the over-
flowing Cedar, the muddy Turkey, the deceitful English, the quag-
miry Fox Run, the Skunk and Coon, the Wapsy, and even for the
most part the beautiful, placid and gentle Des Moines; and think
of them as I have known them, without bridges, without boats, out
of their banks and without bottom. Think too of the muddy roads
and bottomless sloughs, of the mere blind paths from one village or
settlement to another.4

The rapid settlement of the country west of the Missis-
gippi River, following the opening of the Black Hawk
Purchase, necessitated immediate provision for local gov-
ernment. Accordingly, the Iowa country, which had been
without a local constitutional status since the admission of
Missouri in 1821, was attached to and made a part of the
Territory of Michigan in June, 1834. In September of the
same year a system of local government was actually put
into operation by the creation of the counties of Dubuque
and Demoine, the establishment of the townships of Julien
and Flint Hill, and the appointment of a list of local officials
by the Governor.® Moreover, the demands for a more ade-
quate administration of local affairs led in 1836 to the
establishment of the original Territory of Wisconsin, and
in 1838 to the creation of the independent Territory of
Iowa. Thus the most logical course of historical develop-
ment for the local institutions of Iowa was from the Old
Northwest through the Territories of Michigan and Wis-
consin.
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It would, however, be somewhat misleading to assume
that the statutes of the Territory of Michigan as adopted
or amended by the Legislative Assembly of the original
Territory of Wisconsin were reénacted without important
changes by the pioneers of Iowa. The fact that Robert
Lucas, the first Governor of the Territory of Iowa, had
come from Ohio where he had not only served as Governor
but for years had occupied a seat in the legislature, would
naturally insure attention to the local institutions of that
State.® Moreover, when one considers the fact that the
early settlers of Iowa came from all parts of the Union —
from the South as well as from New England and the
Middle States — it is logical to expect to find in the early
local government of this Commonwealth a somewhat com-
plex structure, the product of forces and influences of which
the origins are difficult to trace.

It is also obvious that any study of roads will of necessity
lead far into the history of township and county govern-
ment, since the care of roads and highways has always been
regarded as a function of local administration. Indeed, the
problem of the roads is a problem of local government.
Furthermore, a study of the history of road legislation in
this State must contain a review not only of the laws of
Iowa but of the statutes of the earlier jurisdictions of the
Old Northwest as well.

In his scholarly monograph on the History of Township
" Government in Iowa Dr. C. R. Aurner compares the first
law relative to townships enacted by the Legislative As-
sembly of the Territory of Iowa with an early law of Ohio
dealing with the same subject.” In both of these laws it is
made the duty of the township clerk ‘‘to record in a book
to be provided by him for that purpose, all private roads
and cart-ways, by the trustees established’’— the compen-
sation for such service being fixed at nine cents per hundred
words in Ohio and at ten cents per hundred words in Iowa.?
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To the student of comparative legislation it will be instrue-
tive to note in this connection that ‘‘ An Act to provide for
laying out and opening Territorial Roads’’, passed by the
First Legislative Assembly of the Territory of Iowa, was
taken practically verbatim from the statutes of Michigan
and Wisconsin;® and that ‘“An Act defining the duties of
supervisors of roads and highways’’ and ‘‘An Aect for
opening and regulating roads and highways’’, passed by
the Second Legislative Assembly of the Territory of Iowa,
were copied from the statutes of Ohio.’® These laws, it is
evident, deserve a detailed consideration; but before mak-
ing this analysis the road laws of the Territory of Michigan
and of the original Territory of Wisconsin will be examined.

In 1830 ‘‘An Act declaring the roads established by the
Government of the United States within the Territory of
Michigan public highways, and for other purposes’’, passed
by the Legislative Council of the Territory of Michigan,
provided that when such roads were completed and accepted
by the general government they should be placed under the
jurisdiction of the commissioners and overseers of high-
ways of the several districts and townships through which
they passed.’* The commissioners and overseers were,
moreover, given the same authority over such roads as over
the other public highways of their respective districts or
townships. In order to form a clear understanding of the
legislation which followed the passage of this act, however,
it is necessary to make a brief study of the essential fea-
tures of the system of local government which prevailed at
that time.

By the provisions of a Michigan act approved on July
31, 1830, the township board was composed of the super-
visor, the township clerk, and the justices of the peace or a
majority of them, who were required to meet at the clerk’s
office on the first day of January.!? Moreover, the powers
and duties of the township supervisor are outlined in the
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provisions of an act approved on April 17, 1833. Briefly
stated, he was obliged to receive and disburse all moneys
raised in the township for all township purposes, except
moneys raised for the support of the poor; and he was
required to render a true and complete account of receipts
and expenditures, which was to be audited by the justices
of the peace and the township clerk.* In fact, the township
board in their warrant to the collector of each respective
town (township) required him to pay the sums raised and
collected for town (township) purposes into the hands of
the supervisor of the town (township).!* Thus it appears
that the supervisor from a legislative standpoint was an
important county official, while from a fiscal standpoint he
was a township official possessing large powers and respon-
sibilities.

From an examination of the statute laws it is apparent
that by 1834 a complete system of township organization
and government had been established in the Territory of
Michigan. The inhabitants of the several townships of the
Territory who were qualified to vote for Delegate to Con-
gress had the right to meet annually on the first Monday in
April and select the following township officers: one super-
visor, one town clerk, not less than three nor more than
five assessors, one collector, two directors of the poor,
three commissioners of highways, as many constables,
fence viewers, and pound-masters as might be necessary,

~and a number of overseers of highways corresponding to
the number of road districts in each of the townships.!®
It is evident that the township had become a very important
unit of government with reference to the assessment of
property and the collection of taxes on the one hand; and
in the laying out, building, and maintaining of roads on the
other hand. The influence of New England and New York
is clearly seen in this legislation. In fact, the county board
of supervisors, composed as it was of representatives from




EARLY ROAD LEGISLATION 7

the civil townships, was modeled after the New York or
township-county system. Judged from the important
standpoint of representation it was in reality a township
rather than a county board.

Now the significance of the legislation enacted by the
Territory of Michigan prior to September, 1834, is apparent
from the provisions of an act of the Legislative Council
approved on September 6, 1834, establishing the counties of
Dubuque and Demoine and creating the townships of Julien
and Flint Hill west of the Mississippi River. Among other
things this act provides that ‘¢ All laws now in force in the
county of Iowa, not locally inapplicable, shall be and hereby
are extended to the counties of Dubuque and Demoine, and
shall be in force therein’’.?®¢ In other words, the acts deal-
ing with the subject of roads passed prior to September,
1834, are directly connected with, indeed form a part of,
the early history of road legislation in the Territory of
Iowa which will be considered in Chapter II.

Turning now to the more important statutes enacted by
the Territory of Michigan on the subject of roads and road
administration it appears that ‘‘An Act to regulate High-
ways’’ approved on April 17, 1833, is very comprehensive
and gives a detailed outline of the methods employed in
building and maintaining roads and bridges. By the pro-
vigions of this act it was made the duty of the commis-
sioners of highways to give directions relative to the
repairing of roads and bridges within their townships; to
regulate roads already laid out and alter such as a majority
of them might deem convenient and desirable; to see that
all roads were entered on record in the township clerk’s
office; to keep in repair all highways and bridges; to see
that due and proper notice was given to persons assessed
to work on the highways; and to have full power and lawful
authority within certain restrictions to lay out new roads,
when the same were deemed necessary and proper, and to
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discontinue old roads and highways. In other words, the
commissioners of highways, who were elected annually,
possessed extensive powers of supervision and control in
regard to the construction and maintenance of both high-
ways and bridges.!?

In order to carry out the actual work of road administra-
tion, the township commissioners of highways or a majority
of them were clothed with authority to divide the township
into a convenient number of road districts and to assign to
each district a resident overseer. This, of course, meant
further decentralization in the important work of road
supervision — the township being broken up into sub-
districts for that purpose.

The general powers and duties of the overseers of high-
ways, as prescribed by the statute under consideration, are
defined in these words:

That it shall be the duty of overseers of highways to repair and
keep in order the highways within the several districts for which
they shall be elected; to warn all persons assessed to work on the
highways in their respective districts to come and work, when re-
quired to do so by the commissioners or any of them; to collect all
commutation money, and to execute all such orders of the com-
missioners of the township to which they belong, as shall be given
them in conformity to law; and if any overseer shall be employed
more days in executing the several duties enjoined on him by this
act than he is assessed to work on the highways, he shall be paid for
the excess at the rate of seventy-five cents per day, and be allowed
‘to retain the same out of the monies which may come into his hands
for fines, in conformity to this act, but shall not be permitted to
commute for the days he is assessed.18

All freeholders and every free male inhabitant between
the ages of twenty-one and fifty, except clergymen, were
" required to work on the highways. The commissioners of
highways in each township were directed to hold an annual
meeting on the fifteenth day of May and to meet as often
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thereafter as seemed necessary. At the meeting of the
commissioners the township clerk presented a complete list
of all the persons residing in the township liable for high-
way taxes — which list had been received from the various
road overseers. On the basis of this list the township com-
missioners of highways were required to apportion the
necessary amount of highway labor among the persons re-
turned by the overseers of the various road districts. The
apportionment of work having been made, the township
clerk was required to prepare a copy of the lists and after
signing and attaching warrants thereto, to deliver the same
to the overseers, which lists served as a basis for actual
work in each road district.’® It is thus apparent that the
road overseers, the township commissioners of highways,
and the township clerk formed a definite local organization
for the administration of roads and bridges.

The actual work of the overseers of highways in the sub-
districts of the township is clearly outlined in the statute.
Among other duties, they were given authority to make an
assessment for extra work to be apportioned as nearly as
possible on the same basis as regular work and not to ex-
ceed one-third of the number of days already assessed in
the same year. The overseer also allowed credit for teams
and tools as outlined in the statute and received payment
in cash when any taxpayer so desired, the money being
applied and expended for the improvement of roads and
bridges in the same district. Finally, it was the duty of
overseers of highways to give at least two days’ notice to
all persons assessed to work on the highways and, in case
of refusal to work or to pay the amount in cash, the over-
seer was given power by virtue of his warrants to collect
the same, together with the penalty prescribed by law.2°

The commissioners of highways in the several townships
were given authority to assess upon all farms owned by
non-residents a due and equitable proportion of the high-
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way tax according to the valuation made by the assessor.
In case the non-resident failed to have the necessary labor
performed or to pay the commutation money in lieu thereof,
it was made the duty of the overseer to report the same to
the commissioners of highways, who in turn were required
to post in some public place an accurate description of the
land owned by the non-resident, which description was filed
with the treasurer of the county, and the lands thus taxed
were made liable in the same manner and under the same
penalties as in the case of failure to pay county taxes. The
commissioners also had the power to direct the overseer of
highways to purchase scrapers and other tools necessary
in working the roads.

After the actual work on the roads was completed, it was
made the duty of the overseers of highways to ‘‘render an
account to the commissioners of the township, or any two
of them, who shall meet together on that day for the pur-
pose of receiving such returns, of all persons assessed to
work on the highways in the district of which he is overseer;
of all those who have actually worked on the road or high-
way, with the number of days they have so worked; of all
those who have commuted, of the manner in which the
monies arising from commutations have been expended;
and shall pay to the said commissioners all monies remain-
ing in his hands unexpended, to be applied in making and
improving the roads and bridges in said township, in such
manner as they shall direct; and if any overseer shall
mneglect or refuse to render such account, or, having ren-
dered such account, shall refuse or neglect to pay any
balance which may then be payable by him, he shall forfeit
the sum of five dollars; which said penalty and balance, so
unpaid, shall be recovered by the said commissioners, or
the survivor or survivors of them, in their or his name, by
action of debt, in any court having cognizance thereof, with
costs of suits; and the forfeiture so recovered shall, by the
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commissioners, or such survivor or survivors of them, be
applied in making and improving the roads and bridges in
such township.’’3!

Penalties were imposed upon all overseers of highways
who neglected or refused to carry out their duties as pre-
scribed by law. In case of any vacancy in the office of
overseer, by death or otherwise, the commissioners of the
township in which the vacancy occurred were clothed with
authority to appoint a successor possessing the same pow-
ers, subject to the same orders and liable to the same fines,
forfeitures, and penalties as the overseer elected or ap-
pointed in the first instance.

The method of laying out roads through improved or
orchard land is described in detail by the act, the commis-
sioners of highways being given authority to lay out such a
road on application of twelve freeholders of the township
certifying that the same was necessary and proper. In
case roads were actually laid out through cultivated, im-
proved, or orchard land, the owner was allowed the damages
which he had sustained, the same to be determined and
assessed by two justices of the peace and by the oath of
twelve freeholders not having an interest in the land to be
laid out as a road or highway, or by three commissioners
appointed by a judge of the circuit court of the county in
which the land was situated.??

In case of a disagreement between the commissioners of
different townships in regard to the laying out of a new
road, or the alteration of an old road extending into both
townships, it was made the duty of the two boards of com-.
missioners to meet together at the request of either board
and make their determination upon the subject of their
disagreement. It was further provided that roads located
upon the line between two townships should be laid out by
two or more of the commissioners of highways of each of
the townships, the same to be divided into two road dis-
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tricts, one to be located in each township. The method of
laying out and working private roads was also specifically
defined by the statute.3?

By the provisions of the act under consideration, public
roads laid out by the township commissioners of highways
were required to be not less than four rods wide, while
private roads were not to be less than two rods wide.
Public roads were to be opened within six years after the
passing of the act or within six years from the time the
same were laid out, otherwise such roads ceased to be public
highways for any purpose whatsoever. Moreover, all pub-
lic highways laid out according to law and of which a
record was kept in the office of the county clerk continued
to be public highways unless altered or changed in con-
formity with the provisions of law.

Penalties were prescribed for the obstructing of any
highways; and the money thus obtained was to be paid into
the hands of the commissioners of highways and be applied
in improving the public roads and bridges of the township
where the penalty was imposed. The law also specified the
method of removing encroachments from highways, pro-
vided necessary penalties in case the same were not re-
moved, and further stipulated the exact method for fixing or
determining the penalties.?*

The extent to which the administration of roads and
bridges was at this time (1833) a township function is ap-
parent when one considers the large powers conferred upon
the commissioners of highways at every stage in the prog-
ress of the work. The section outlining the nature of the
report made by the commissioners of highways at the close
of the year for which they were elected reads as follows:

That the commissioners of highways in each of their respective
townships shall render to the supervisors, township clerks and
justices of the peace, or a majority of them, at their meetings on the
Tuesdays preceding the annual township meeting, an account of the
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labor assessed and performed on the highways in their respective
townships, and of the sums received by them for fines and com-
mutations, and all other monies received under this act, and the
improvements which have been made on the roads and bridges in
their respective townships during the year immediately preceding
such report, together with an account of the state of such roads and
bridges, with a statement of the improvements necessary to be made
thereon, in any particular road district, and an estimate of the
probable expense of making such improvements, beyond what the
labor to be assessed in such district in that year will accomplish;
and the said supervisor, township clerk and justices, at their meet-
ing as aforesaid, shall examine said account and make out a cer-
tificate containing the substance thereof, and deliver the same
certificate to the township clerk of said township, to be by him kept
on file, for the inspection of any of the inhabitants of said township ;
and the commissioners shall, under their hands, declare to the
supervisor of such township a like statement of the improvements
necessary to be made in any particular road district, on the roads
or bridges, and that in their opinion the labor to be assessed in such
district, in such year, will not be sufficient to make sach improve-
ment, but that the inhabitants would be overburthened, to be re-
quired to perform the same without aid from the township, and in
that statement set forth the sum they would recommend for that
object, and the said supervisor shall lay the same before the board
of supervisors at their next meeting; and the said board of super-
visors are hereby required to cause the same to be assessed, levied,
and collected, in such township, in the same manner the other con-
tingent charges are by law directed to be levied and collected, and
which sums, when so collected, shall be paid over without delay, by
the collector of such township, out of the first monies coming into
his hands, except the money raised in such township for the support
of the poor thereof; to be paid to the township clerk of such town-
ship, and by him to the overseer of the road district where the same
is to apply, on the order of one or more of the commisgioners of
highways of such township : Provided, That the monies to be raised
as aforesaid, in any one township, and in any one year, for such
purpose, shall not exceed one hundred dollars.25
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The decentralization of the system providing for the ad-
ministration of roads and bridges is obvious from a careful
reading of the section just quoted. The work of supervision
and control was parcelled out among a large group of local
officials without any scientific plan or definite purpose. The
method, however, of dividing the expense between the town-
ship and the road districts concerned, in order that the
inhabitants of a certain road district might not be over-
burdened, is worthy of special mention since it has a direct
bearing upon the problem of properly distributing road and
bridge taxes between the various units of government —
State, county, and local.

In order to prevent the taxpayers of any particular town-
ship from being unreasonably overburdened by erecting or
repairing any necessary bridge or bridges in such township,
the county board of supervisors was given authority to levy
a regular county tax to meet all or such part of the expense
as they might deem proper for that purpose. The money
thus collected was paid over to the commissioners of high-
ways of the township in which the same was to be expended
on the order of the supervisor. The purpose of this pro-
vision was obviously to bring about a more equitable dis-
tribution of road taxes as between county and townships.
In other words, the road law under consideration provided
a method of apportioning extraordinary burdens, first as
between the township and the road district, and second, as
between the county and the township.

After stipulating that the township commissioners of
highways should cause proper guideposts to be erected?®
and be allowed one dollar per day for every day they were
employed in carrying out their official duty, the act provides
an additional safeguard for the rights of the individual.
In case any persons were not satisfied with the determina-
tion of the commissioners of highways either in laying out,
altering, or discontinuing highways, or with any refusal to
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lay out or alter or discontinue any road, they were given the
privilege within twenty days thereafter to appeal to the
judges of the circuit court, who were required to meet at
the earliest convenient date and determine whether the
grievance was well founded. It was further provided that
roads laid out in accordance with the decision of judges
could be changed only by order of the same judges or of
their successors in office. Briefly stated, this clause pro-
vided for a definite judicial administration of highways
under certain conditions, which might protect the rights of
the individual, but which did not necessarily insure the
efficient administration of law. This provision meant a
further decentralization in road administration. In other
words, it emphasized individualism at the sacrifice of
efficiency.

As a matter of fact, one of the most important character-
istics of the Michigan road law of 1833 was the extent to
which authority was carefully parcelled out among a group
of local officials. Thus it is that in the study of road legis-
lation one meets with the fundamental principle of our
constitutional and legal system that the rights of the in-
dividual may be best conserved by following to its logical
conclusion the so-called doctrine of the separation of
powers. Moreover, this principle, which underlies the
organization of both the Federal and State governments,
has in a large measure been adopted in the field of local
government. Thus in the law under consideration there is
evident a careful balancing of authority and power between
the county, the township, and the road district or sub-
division of the township. Not content with dividing up the
supervision of highways between the county board of
supervisors acting as a county legislative body (each super-
visor acting as the legislator of his township), the township
commissioners of highways, the sub-district overseers of
highways, the juries of freeholders appointed for various
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purposes, the township collector, and the township clerk,
the Michigan statute provides for an appeal to the judges
of the circuit court to guarantee still further the rights or
supposed rights of the individual. It should be especially
noted that the appeal was not made merely for a judicial
purpose, but that the administration of roads under such
conditions was actually placed in the hands of the court.
Considered from the standpoint of local government the
Michigan statute is an example of how the work of admin-
istration may be broken up, decentralized, and dismem-
bered so that practically nothing is left except a confused
mass of statutory provisions.

Moreover, it should be observed in this connection that
while there were laws on the statute books, very little in the
way of actual work was done on the roads in the sparsely
settled region west of the Mississippi during the years from
1834 to 1836 when the Iowa country was under the juris-
diction of the Territory of Michigan. The settlements for
the most part clung to the banks of rivers and creeks, and -
waterways were the avenues most used for the marketing
of farm products. Furthermore, the pioneers were primari-
ly interested during the first years in building houses and
clearing the land. Hence it is probable that little effort,
official or unofficial, was made to improve the condition of
the old Indian trails, which were practically the only roads
of that day, except perhaps to throw a few new logs across

“a muddy creek or to clear a new path through the forest.

The cumbersome and confused system of road adminis-
tration adopted in the Territory of Michigan was not,
however, required by the pioneer conditions which pre-
vailed in the original Territory of Wisconsin. The country
was sparsely settled, and for that reason, if for no other, a
larger unit of organization and administration seemed to
be desirable. And so an act was passed by the Council and
House of Representatives of the Territory of Wisconsin
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and approved on December 7, 1836, amending a series of
Michigan acts, including the one regulating highways which
was approved on April 17, 1833. The Wisconsin statute
provided that ‘‘each county within this Territory now
organized or that may be hereafter organized, be and the
same is hereby declared one township, for all the purposes
of carrying into effect the above recited acts, and that there
shall be elected at the annual town meeting in each township
three supervisors, who shall perform, in addition to the
duties heretofore assigned them as a county board, the
duties heretofore performed by the towmnship board.’’2?
The same statute stipulated that the township clerk elected
in each county should, in addition to the duties already
prescribed, perform the duties of clerk of the board of
supervisors. Finally, the sum required to commute for
work on the highways was increased to $1.25 per day. In
other words, the basis of local administration was in name
the township, but in fact it was the county: the duties here-
tofore performed by the township board were now placed
in the hands of three county supervisors.

By the time the original Territory of Wisconsin was
established in 1836 the settlements west of the Mississippi
had extended further into the interior, away from the
larger rivers and streams, and the need of more adequate
roads began to be keenly felt. Moreover, thriving towns
had sprung up from one end of the Black Hawk Purchase
to the other, and there arose the necessity of routes for
overland communication between these towns which would
be at least reasonably dependable during all seasons of the
year. The financial condition of the people and the fact
that the settlements were widely scattered seemed to re-
quire something more than laws providing for the laying
out and improvement of roads by local authorities. And
so the Legislative Assembly established the policy of pro-
viding by law for the laying out and opening of what were

2
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known as Territorial roads between the principal towns and
settlements of the Territory in order to facilitate trade
and travel and promote the settlement of the country, the
expense of laying out and caring for such roads being paid
by the counties through which they passed.

Thus was inaugurated the practice of establishing Terri-
torial roads in the Iowa country by special acts of the
legislature — a custom which was not abandoned until the
State of Iowa adopted its second Constitution in 1857.
During the two years from 1836 to 1838 three Territorial
roads were established in that part of the original Terri-
tory of Wisconsin which lay west of the Mississippi River,
while others were laid out in what is now the State of
Wisconsin.®

The first road mentioned in connection with the Iowa
country was provided for by ‘‘An Act to locate and estab-
lish a territorial road west of the Mississippi’’, which may
be cited as typical of the acts establishing Territorial
roads passed during the Wisconsin period. Enacted by the
Council and House of Representatives of the Territory of
Wisconsin in 1836 this statute provided that Abel Galland,
Solomon Perkins, Benjamin Clarke, Adam Sherrill, Wil-
liam Jones, and Henry F. Lander should act as commis-
sioners ‘‘to make and lay out a territorial road west of the
Mississippi, commencing at Farmington on the Des Moines
river, thence to Moffit’s mill, thence on the nearest and best
route to Burlington, in Des Moines county, thence to
‘Wapello, thence by the nearest and best route to Dubuque,
and thence by the nearest and best route to the ferry op-
posite Prairie du Chien.’’?®* The road thus surveyed and
layed out was to be marked ‘‘by stakes in the prairie at a
reasonable distance apart, and by blazing trees in the
timber’.

The act provided in detail as to the meeting place of the
commissioners, the appointment of competent surveyors
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and chain carriers, and for the payment of the same. The
surveyor or surveyors were required to ‘‘make out, a true
and correct plat and field notes by him or them kept in
locating said road, within one month from the completion
of the survey thereof’’.?® One copy of the plat and field
notes was filed in the office of the clerk of each county
through which the contemplated road passed, and the clerks
of the various counties were required to record and pre-
serve the same, and the road when completed was to be
forever a highway.?* Moreover, the road thus provided for
was to be kept in repair in the same manner as county
roads, but no part of the expenses incurred or damages
sustained by any person laying out the same was to be paid
out of the Territorial treasury.

The commissioners appointed to lay out this road were
required within three months after the completion of the
survey to make a report of the manner in which their duties
had been discharged, including the estimated cost of con-
structing the necessary bridges. One copy of this report
was to be filed in the office of the clerk of the district court
of each county through which the road passed.??

It was not alone by special acts, however, that provision '

was made for the laying out of Territorial roads, for on
January 3, 1838, there was approved ‘“An Act to provide
for laying out and opening territorial roads’’, which was
general in character. In the first section of this act it was
stated that all Territorial roads established in the future
should ‘‘be viewed, surveyed and established, and returns
made thereof, agreeably to the provisions of this act, within
two years from the passage of the act by which said road
or roads may be granted, or authorized to be laid out
respectively.”” The commissioners appointed to establish
the road were required to cause a correct survey to be made,
to mark the route by stakes or by the blazing of trees, and
to set mileposts which should be numbered in regular pro-
gression from the beginning to the termination of the road.
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Furthermore, the commissioners and the surveyor were
required to file with the Secretary of the Territory ‘‘a cer-
tified return of the survey, and plat, of the whole length of
said road, specifying in said return the width, depth and
course of all streams, the position of all swamps and
marshes, and the face of the country generally, noting when
timber, and when prairie, and the distance said road shall
have been located in each county.’” There was also to be
deposited with the clerk of the board of county commission-
ers of each county through which the road passed a similar
plat for that portion of the road which was located in the
county in question. All Territorial roads were to be sixty-
six feet in width, and all expenses incurred in their estab-
lishment and maintenance were to be borne by the counties
through which they passed on the basis of an equitable
apportionment.??

Turning again to the general history of road legislation
it will be noted that in ¢ An Act for opening and repairing or
vacating public roads and highways’’, passed by the Coun-
cil and House of Representatives of the Territory of
‘Wisconsin and approved on January 15, 1838, there appears
a complete and radical change from the township to the
county system of road administration3* As a matter of
fact the act of December 7, 1836, by providing for three
county supervisors, who were required to perform the
duties that had previously been assigned to the township

~board, paved the way for this important change in local

administration. Unfortunately no contemporary evidence
aside from the statutes themselves seems to exist in refer-
ence to the reasons which prompted this change to the
county system of road administration.

By the provisions of an act approved on December 20,
1837, entitled ‘An Act organizing a board of county com-
missioners in each county in this territory’’, county govern-
ment was placed in the hands of three commissioners who
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were elected for a term of three years, one retiring each
year.®® The old board of supervisors was required to de-
liver over all the books and other office records to the newly
constituted county commissioners at their first meeting.
The commissioners, moreover, were given extensive powers
and authority, including the general supervision of roads
and bridges. This meant, at least on paper, a large degree
of ‘centralization in the work of actual road administration.

In the matter of highways the Wisconsin act of January
15, 1838, provides that ‘“the board of county commissioners
shall have authority to make and enforce all orders neces-
sary, as well for establishing and opening new roads, as to
change or vacate any public road or part thereof, in their
respective counties.’’® Applications for new roads were
to be made by petition signed by at least fifteen house-
holders of the township in which the road was desired,
specifying in detail its location. Notices were posted in
three or more public places and the petition was publicly
read. After the requirements of law as to petition and
notice had been complied with, the board of county com-
missioners, if they regarded the road necessary, appointed
three disinterested electors of the county to act as viewers
who were required to lay out the road and file a report of
the same.?”

After receiving the certified copy of the report submitted
by the viewers, the board of county commissioners was
clothed with authority to have the proposed road opened
and repaired a necessary width, not exceeding sixty-six
feet, after which it was considered a public highway. Thus
it is apparent that the real power in the matter of laying
out and opening roads under the Wisconsin statute was in
the hands of the county board — the viewers merely acted
as agents of the board for carrying out certain detailed
work and filing a report.

While the law thus brought about a considerable measure
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of centralization in the work of highway administration, it
must not be supposed that the rights and privileges of the
individual taxpayer were not carefully safeguarded. As a
matter of fact the individual was protected in a great many
ways against possible injustice. First of all, if any person
‘‘through whose land the said road may run’’ was not satis-
fied with the findings of the reviewers and the recommenda-
tions of the board, he had the privilege of setting forth his
grievances and of making remonstrance. In case such a
remonstrance was made it was provided that the board of
county commissioners ‘‘shall thereupon appoint three dis-
interested electors and assign a day and place for them to
meet.’’%® The electors thus appointed acted as reviewers
of the road in dispute and, after due notice, were required
to examine carefully the road, assess the damages, if any,
and report the same at the ensuing session of the board.
In this way an individual might obtain redress in the case
of a road running through his land.

In addition to the right of the individual as such to obtain
damages by making a remonstrance to the board of county
commissioners, it was provided that if three electors of any
township objected to the proposed road as not being of
public utility, other reviewers should be appointed by the
county board and required to proceed to make a careful
examination of conditions, assess damages, and file a report
similar to the one already outlined. In other words, the

‘taxpayers were given double protection in regard to the

assessment of damages connected with the laying out and
opening of public highways.

The statute also carefully outlines the methods by which
any person or persons might have the course of a highway
changed, in case they desired to cultivate the land where
the road in question was located. Two methods of changing
the course of a road are specified ; but it is provided in the
case of Territorial roads that ‘‘the old road shall not be
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vacated, until the person or persons applying for such
alteration shall cut open and repair the new fully equal to
the old road.’”’®® In case the road proposed to be changed
extended into more than one county the exact method of
bringing about such change is outlined in the statute. In
short, the rights and privileges of individual taxpayers are
protected in the same minute detail both as to the laying
out and opening of roads and as to the changing of the same.

The method of vacating any road or highway which is
deemed useless is likewise worked out with the same regard
for the interests of individuals. A petition signed by
fifteen householders of a township asking that a road be
vacated must be publicly read on two different days of the
session of the county board at which the petition is pre-
sented. At the following session it is again publicly read,
and if no remonstrance is made the board may proceed to
vacate the road in question, the costs being defrayed by the
county.*® In case remonstrance is made, however, the
board is required to appoint reviewers who shall be given
the same powers as are granted to the reviewers appointed
in the case of the opening and the laying out of new high-
ways. ‘

By the provisions of the same statute a tax for building
and maintaining highways and bridges was levied on both
persons and property. Every male inhabitant between the
ages of twenty-one and fifty years, except those specially
exempted by law, were required to work on the roads two
days annually — it being the duty of the supervisors to see
that this work was performed. The law provides that ¢“all
real estate, as well the property of non-residents as resi-
dents, shall be subject to be taxed annually, for the purpose
of opening and working the public highways, which tax
shall not exceed one per cent., and shall be levied by the
board of county commissioners, as other taxes are.’’! The
board of county commissioners was required to assess this
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tax, and copies of the assessment were to be delivered by
the sheriff to the supervisors of the various road districts.
The taxpayer, however, was given the right to discharge
the tax thus imposed by actual labor upon the highways,
for which he was allowed the sum of two dollars per day.
The method of giving notice, the penalties inflicted, the
amount of compensation allowed for furnishing plows,
wagons, and horses, and a number of other details may be
found in the statute.t

Moreover, the actual work of laying out, opening, and
supervising roads and of building and maintaining bridges
was placed in the hands of road supervisors appointed by
the board of county commissioners, and it was specifically
provided that ‘‘any householder or elector refusing to ac-

.cept said appointment of supervisor, or to take the oath re-

quired, shall forfeit and pay the sum of six dollars to be
recovered by presentment or indictment’’.4®* No person,
however, was obliged to accept the appointment as super-
visor oftener than once in four years. The board of county
commissioners also assigned to each supervisor a definite
road district, setting forth the boundaries of the district
and alloting the number of hands to be employed. Each
supervisor was allowed one dollar and fifty cents per day
for all work performed over and above two days for his
personal liabilities and the amount required to pay his own
road tax. Penalties for neglect of duty were also pre-

8cribed by law.*

Two methods of bridge building are clearly defined in the
Wisconsin statute. The board of county commissioners
might direct the road supervisors to build bridges if they
considered it expedient; or they might appoint three resi-
dents of the proper township to act as superintendents of
the building of such bridges. The law further stipulates
that the superintendents shall advertise ‘‘in the most public
places in the county, the time and place they will contract
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with some fit person to build such bridge, which contract
shall be in writing signed by the parties contracting and
filed in the proper clerk’s office.’’®

A bond of surety from the bridge contractor was to be
approved by the county commissioners, who were also
given authority to receive subscriptions and donations from
individuals toward the building of such bridge. In special
cases where the tax to build a bridge would be unneces-
sarily burdensome to property holders, and donations and
subscriptions could not be obtained, the board of commis-
sioners was authorized to empower any individual or in-
dividuals to build the bridge with the understanding that
such person or persons should transfer the same to the
county at ten per cent on the original cost whenever the
board desired to make the purchase. The board was also
given the power to appropriate any money in the county
treasury belonging to the road funds for the purpose of
bridge building.

Finally, the statute specifies the manner in which the
supervisors shall direct the actual work on the roads, pro-
vides for the method of collecting fines, directs the super-
visor to purchase the necessary machinery, stipulates how
a road shall be vacated, and contains other additional de-
tails relative to the work of practical administration.

Regarding the question of delinquent road taxes, the act
contains the following provision:

That in all cases where a supervisor is unable to collect the road
tax from any person within his district, from the goods and chattels
of such person, or property assessed, agreeably to the foregoing
provisions of this act, it shall be the duty of such supervisors to
return a list of such delinquents to the board of commissioners of
the proper county, which list shall be certified under oath by said
supervisor to be correct. And the said commissioners at their next
session shall furnish the sheriff of the proper county, with a true
copy of the list of all such delinquents, who shall thereupon proceed



26 HISTORY OF ROAD LEGISLATION IN IOWA

to sell any property real or personal upon which such tax has been
assessed by said board of commissioners, or so much thereof as will
pay the tax and all costs accrued thereon, in the same manner, and
under the provisions, that the county revenue is collected in such
cases. And when such collection is made, the county commissioners
shall order the same to be paid to the supervisor in the district in
which such delinquent property has been returned, and said super-
visor shall appropriate the money so collected as hereinbefore
provided.4®

In conclusion it may be said that a general knowledge
of the system of local government, including the road leg-
islation of the Territory of Michigan and of the original
Territory of Wisconsin, is necessary for at least two
reasons: first, the Iowa country was for a time a part of
these jurisdictions; and second, certain features of the
early road laws of the Territory of Iowa were copied di-
rectly from the statutes of the Territory of Wisconsin,
which in turn were taken from the statute laws of Michi-
gan Territory. In a word, the Territory of Michigan and
the original Territory of Wisconsin supplied one of the
channels through which the pioneers of Iowa obtained their
institutions of local government. Another channel, as will
appear later, led directly to the statute books of the State
of Ohio.

Under the system of local government which prevailed

_during the period from 1834 to 1836, when Iowa formed a

part of the Territory of Michigan, large powers and aun-
thority were vested in the officers of the civil township.
In fact, as has been pointed out by Dr. Aurner, the organ-
ization of the township preceded that of the county in the
Territory of Michigan. Of the numerous local officials
clothed with authority in the administration of roads and
highways special mention should be made of (1) the town-
ship board, composed of the supervisor, the township clerk,
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and the justices of the peace, or a majority of them, who
acted primarily as a board of audit, (2) three township
road commissioners, having the same general powers with
reference to the laying out, opening, and maintaining of
highways as are now vested in the so-called township board
of trustees, (3) a number of road overseers, corresponding
to the number of road districts, appointed by the township
road commissioners, and (4) the county board of super-
visors, composed of one representative from each civil
township and vested with substantial authority both from
the standpoint of general supervision and finance. Thus it
will be seen that there was a somewhat elaborate system of
road administration which centered very largely about the
civil township, either directly through various township
officials or indirectly through representatives of the civil
townships who at the same time acted as a county board of
supervisors.

During the Wisconsin period of the Territorial history
of Iowa (1836-1838) there seems to have been a somewhat
marked tendency to make the county rather than the town-
ship the important unit in local administration. To what
extent this was the outcome, first, of a more or less uncon-
scious adaptation of statutes from older jurisdictions,
second, of an actual conflict between the two principles of
local government on the basis of concrete fact and argu-
ment, and finally, of the necessity from time to time of
creating political institutions to meet the demands of
pioneer conditions, can not be ascertained except by a thor-
ough comparative and historical study of the whole complex
system of local institutions. The pioneers, however, were
essentially practical men, thinking very little of broad gen-
eralization on the one hand or of a critical study of detailed
facts on the other. This being true, the drafting of Terri-
torial statutes was doubtless to a very large extent a matter
of more or less hasty adaptation of forms with which the
lawmakers themselves were most familiar.
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At least two important road laws were enacted by the
original Territory of Wisconsin. The first act, passed in
1836, provided for the annual election of three township
supervisors who were to act at the same time as a county
board of supervisors. In other words, in name the town-
ship was the basis of local administration, but in fact the
county was to a very large extent the unit of real impor-
tance. The statute, however, was evidently a compromise
measure and it paved the way for the important act of
January 15, 1838, which actually did produce a complete and
radical change in the general system of road administra-
tion. The board of supervisors, which had been both a
township and county body, was superseded by a board of
county commissioners elected for a term of three years.
The new county board was vested with general supervision
over highways — including the right to appoint road super-

‘visors and to assign to each supervisor a definite road

district. That is to say, the board of county commissioners
created in 1838 possessed powers and duties, which during
the Michigan period were parcelled out among a number of
local officials, including : first, the so-called township board;
second, the township highway commissioners; and third,
the county board of supervisors, which was composed of
representatives from the civil townships. Under the first
‘Wisconsin law of 1836 these powers and duties were vested
very largely in the board of supervisors acting both as a
township and a county board.

It should be noted in this connection that the road super-
visor appointed by the board of county commissioners
under the Wisconsin act of 1838 was the logical successor
of the road overseer appointed by the township road com-
missioners during the Michigan period. Finally, the details
of actual road administration ‘including the view and re-
view of proposed roads, the assessment of damages, changes
of location and the like have much in common under the
different systems of local supervision and control.
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THE IOWA TERRITORIAL PERIOD
1838-1846

Upon its organization as a separate Territory in July,
1838, Iowa inherited its system of local government, in-
cluding the administration of roads and bridges, from the
original Territory of Wisconsin. This system, it will be
remembered, recognized the county rather than the town-
ship as the important unit in local administration, although
the township had been the dominating factor under the
earlier legislation of the Territory of Michigan. Notwith-
standing the comprehensive legislation of the original Ter-
ritory of Wisconsin, Governor Robert Lucas in his first
annual message made the following recommendation rela-
tive to road legislation:

I would also recommend to your consideration the propriety of
adopting a general road system, defining the manner of laying out
and establishing Territorial and county roads, and to provide for
opening and keeping them in repair.4?

The Council and House of Representatives of the Terri-
tory of Iowa acted with expedition in passing ‘“An Act to
provide for laying out and opening Territorial Roads’’,
which was approved on December 29, 1838.4¢ Moreover, a
comparative examination reveals the fact that this act is
practically an exact copy of the act passed by the original
Territory of Wisconsin in January of the same year. In-
deed, the only difference is the requirement that under the
new measure Territorial roads must be viewed, surveyed,
and established within one year rather than two years from
the time of the passage of the act establishing the same. In

29
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other words, the method of laying out and opening Terri-
torial roads during the early history of the Territory of
Iowa was the same as had prevailed in the original Terri-
tory of Wisconsin. Moreover, an examination of the stat-
utes of Ohio shows that a comprehensive law*® providing
for the laying out and opening of State roads, approved on
March 14, 1831, was in a measure at least the basis of the
Michigan act of April 23, 1833, the Wisconsin act of Janu-
ary 3, 1838, and the Iowa act of December 29, 1838.

The subject of roads was touched upon in three other acts
passed by the First Legislative Assembly. In ‘‘An Act
concerning Costs and Fees’’ it was provided that the
county surveyor should receive three dollars per day for
his services in surveying Territorial and county roads.s°
The obstructing of public highways or bridges was made
punishable by the provisions of section eighty-seven of an
act defining crimes and punishments.’! Finally, on January
24, 1839, there was approved an act which is unique in the
history of road legislation during the Territorial period.

This act provided that a number of men, whose names are
mentioned, ‘“‘are hereby created a body politic and corpo-
rate, by the name and style of ‘The Burlington and Iowa
River Turnpike Company,’ for the sole purpose of con-
structing a turnpike road, from Burlington, Des Moines
county, to the Iowa river, opposite the town of Black Hawk,
in Louisa county.”” The capital stock of the company was
to be one hundred thousand dollars and was to be divided
into shares of twenty-five dollars each. As soon as ten
thousand dollars had been subscribed to the stock of the
company a meeting of the stockholders might be called for
the purpose of electing five directors. A definite schedule
of toll rates was set forth in the act, and it was provided
that the company might charge toll on the basis of one-half
the rate prescribed as soon as ten miles of turnpike had
been completed.5?
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It was evidently the intention of the legislature that this
act should be the precursor of a series of similar laws, for
in the last section it was declared that the act should be
‘‘subject to any general law that may be passed hereafter

for the regulation of Turnpike compames ”
But so far as has been discovered no other companies of
this character were created by law during the Territorial
period. Nevertheless, this act may in a sense be viewed as
the forerunner of the laws granting corporations the right
to construct plank roads which were enacted during the
early years of statehood.

At this point it may be noted that during the period under
consideration many special acts were passed providing for
the laying out and opening of Territorial roads. Indeed, a
very large number of roads were provided for in this man-
ner during the Territorial period and for a number of
years after Iowa had been admitted into the Union.5®

At each session of the Legislative Assembly laws were
enacted for the laying out of Territorial roads, so that by
the time Iowa was admitted into the Union in 1846 one
hundred and forty-eight such roads had been established
by law, and forty-six of them had been re-located.’* Many
of these roads probably were never actually laid out; while
others were no doubt merely opened and marked, and then
given but little further attention. In the absence of any
definite data on the subject it is safe to state that only a
very few of the Territorial roads were kept in such a con-
dition as to be readily traversed in all seasons of the year.
Nevertheless, they greatly facilitated intercourse between
different parts of the Territory. Seldom following section
lines, as do the roads of the present day, winding through
the woods and across the prairies, crossing streams at
places best adapted to fording or the building of rude
bridges, these roads served as adequate highways largely
in so far as they were laid out wisely and with attention
to the lay of the land.
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The exact method of laying out and opening roads pro-
vided for by special acts is set forth in the statutes, which
make it the duty of the county commissioners ‘‘to order the
opening of all Territorial roads, without delay, that are now
laid out, or may hereafter be laid out, within this Terri-
tory.’’®s

At the session of the Legislative Assembly in 1839-1840,
the advocates of township organization were able to secure
the adoption of a compromise system of local government
more favorable to the township — which meant of course
that the township was given greater authority in the mat-
ter of road administration. In fact, by the legislation of
1839-1840 the establishment and organization of townships
was made optional, the board of county commissioners be-
ing clothed with authority to submit the question of adopt-
ing such government at a general election in the county.
Where the proposal to organize townships was adopted the
following officers were to be elected: one clerk, three trus-
tees, two overseers of the poor, two fence viewers, a suf-
ficient number of supervisors of highways, two constables,
and one township treasurer.®®

Under the provisions of ‘“An Act to provide for the
organization of townships’’, approved on January 10, 1840,
it was made the duty of the township trustees to divide
their respective townships into road districts — alloting to
each road supervisor one district —and to settle the ac-
.counts of the supervisors of highways in the same manner
as similar accounts were settled by the board of county
commissioners where the county system of road adminis-
tration prevailed.®” The act further specified in detail
concerning the actual work of laying out, opening, and
maintaining highways under the supervision of the town-
ship trustees. Throughout this legislation there is evidence
of the same regard for the rights of the individual property
holder as existed under the previous acts of the Territory
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of Iowa, the original Territory of Wisconsin, and the Terri-
tory of Michigan.

Cartways or township roads were established on applica-
tion made to the township trustees by at least six free-
holders of the township residing in the vicinity of the
proposed road. The petition being filed and proper notices
being given, the board of trustees appointed three disinter-
ested freeholders of the township to act as viewers of the
proposed road, and at their next meeting, if the report of
the viewers was favorable, the trustees issued an order
directing the road supervisors of the proper districts to
open the road.®® In case of a remonstrance by any person
or persons through whose land the proposed cartway or
township road passed, however, the trustees were obliged
to appoint three disinterested freeholders to examine the
complaint, assess the damages, if any, and make a report to
the board. If the damages occasioned by the proposed road
were greater than the advantages obtained the petitioners
were required to pay the damages before the trustees
authorized the opening of the road. All the expenses of the
viewers and surveyors, both of the first and second view,
were required to be paid by the petitioners; and in case they
refused to make such payment the treasurer was given
aunthority to commence suit on their bond and prosecute the
same to final judgment and execution.

The system of township administration of roads as out-
lined in the acts of the Second Legislative Assembly being
optional and not mandatory, it should be stated that ‘“An
act defining the mode of laying out and establishing town-
ship roads’’ passed by the Ohio legislature on March 11,
1831, was not copied by the Iowa lawmakers.’* Had the
Legislative Assembly of the Territory of Iowa adopted the
township system without qualification the act would, no
doubt, have been taken literally from the Ohio statutes. In
many important points, however, the optional plan as

3
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adopted is substantially the same as the township system
which at that time prevailed in Ohio. For example, it ap-
pears that both the Iowa and the Ohio statutes provide:
first, that applications for township roads should be made
by petition to the township trustees; second, that the peti-
tion should set forth the place of beginning, the intermedi-
ate points, and the place of termination of the proposed
road; third, that the trustees should appoint three dis-
interested persons and a surveyor to act as viewers of the
road ; and fourth, that the trustees should also be authorized
to divide the township into a convenient number of road
districts. Thus it is probable that the members of the
Second Legislative Assembly who drafted the various sec-
tions outlining the optional township system of road admin-
istration had before them the laws of Ohio and deliberately
copied the provisions as far as practicable in view of the
general system of county organization which then prevailed
in the Territory.

The influence of the Ohio system of local government be-
comes even more apparent upon an analysis of the two
important road laws passed at the session of 1839-1840.
Indeed, ‘‘ An Act defining the duties of supervisors of roads
and highways’’, approved on January 17, 1840, and ‘‘An
Act for opening and regulating roads and highways’’, ap-
proved on the same day, appear to have been copied almost
literally from the statutes of Ohio.** The only important

* changes, as seen in the use of the terms ‘‘county?’’, ‘‘county

commissioners’’, and the like, indicate the influence of the
county-township system of local government which pre-
vailed in Wisconsin at the time Jowa was made a separate
Territory in 1838, for it should be observed that the town-
ship idea prevailed with greater force in the original Ohio
statutes. The striking similarity between the Iowa law of
January 17, 1840, and the Ohio statute of March 7, 1831, is
very apparent when the two acts are placed side by side.
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Such a comparison would make it very obvious that the
Iowa law was a literal copy of the Ohio statute, except to
the extent that it was necessary to take into account the
county system of local organization which had been inherit-
ed from the original Territory of Wisconsin. The Iowa act
of January 17, 1840, was, therefore, in a very real sense a
compromise measure. While the wording of the law was
taken directly from Ohio, the substance of its provisions,
viewed from the standpoint of county government, came
from Wisconsin. The simple fact that either the township
or the county system of local organization could be adopted
suggests the existence of both a New England and a South-
ern influence in our early legislation arising from the fact
that Iowa was settled by people from both sections. This
compromise, however, was perhaps not so much the result
of any real conflict between the two principles of local gov-
ernment and administration as it was the copying and
adaptation from time to time of earlier statutes or parts of
statutes to meet the needs of a rapidly developing pioneer
community. As has already been observed, the early set-
tlers were practical men who were quite willing to adopt a
plan that seemed .suitable at the time without making any
very close study of detailed facts on the one hand or of
underlying principles on the other.

Thus the Iowa law provided for two distinot systems of
local organization. In counties without township govern-
ment the board of county commissioners was given
authority to appoint annually a suitable number of road
supervisors and to fill any vacancies that might occur from
time to time. But in counties which voted to adopt the
township system road supervisors were elected annually by
the people at the regular township election. The powers
and duties of district road supervisors whether appointed
by the county commissioners or elected by the people in
civil townships were, however, substantially the same.
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A reading of the statute will reveal the fact that the
powers and duties of the road supervisors were very ex-
tensive. Among other services, the supervisor was re-
quired to call out any person to work out either his personal
or property road tax, to impose and collect fines for failure
to perform duty, and to pay the same into the township or
county treasury — depending upon the system of local
government which prevailed in that particular county. The
supervisor was also given authority to exempt persons
unable to perform road work, and to exercise all other
reasonable powers necessary for an efficient administration
of highways and bridges. The extent to which a dual sys-
tem of local road administration was established is espe-
cially noticeable in the sections dealing with the formation
of road districts and the collection of fines.

Briefly stated, it appears that where the township-county
system prevailed the board of township trustees was the
all important body — first, as to the appointment of road
supervisors; second, as to the formation of road districts;
and third, as to the handling of finances. Thus, the adop-
tion of the township-county system meant that the sub-
stance of authority and power was transferred from the
county to the township, and decentralization in the work of
road administration was the result. It will be important as
well as interesting to observe the development of the two
principles of supervision from the standpoint of both legis-
- lation and administration.

On the same day that the act defining the duties of super-
visors of roads and highways was approved, another law,
entitled ‘“An Act for opening and regulating roads and
highways’’, was signed by the Governor. This measure
seems also to have been copied from a law of Ohio bearing
the same title and approved on March 14, 1831, the general
outlines of which may be traced to an earlier statute of the
same State approved on February 17, 18042 Now the
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Iowa act provided ‘‘That all county and territorial roads
which have been or may hereafter be laid out and estab-
lished agreeably to law within this territory, shall be opened
and kept in repair in the manner hereinafter provided ; and
all county roads shall hereafter be laid out and established
agreeably to the provisions of this act, and all county roads
shall be sixty feet wide.’’%2

It was further provided that all applications for the lay-
ing out or altering of any county road should be made by
petition to the county commissioners, signed by at least
twelve householders of the county residing in the vicinity
of the proposed road. After due notice had been given, the
commissioners were required to appoint three disinterested
householders of the county to act as viewers of the road.
The duties of the viewers are substantially the same as
noted in earlier acts, except that they are perhaps outlined
in greater detail. With the assistance of surveyors the
viewers were required to make a complete survey of the
proposed road and file a copy of the plat and field notes
with the clerk of the board of county commissioners.®
After the report was made and the legal notice given, no
application for a review of the road or a petition for dam-
ages being filed, it was made the duty of the commissioners
to direct the opening of the road which was thenceforth to
be considered a public highway.

In this statute, however, as in earlier legislation the
rights of the individual property-holder were carefully
safeguarded against possible injustice.®* In the first place
any landholder of the county could apply to the commis-
sioners for a review of the road by petition signed by at
least twelve householders residing in that part of the county
in which the road was established. If satisfied that the
petition was just and reasonable, the board of county com-
missioners appointed five disinterested voters of the county
to view the road and make a report on the same. If the
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viewers reported in favor of the establishment of the road,
it was to be promptly opened by the commissioners, but in
case the report was against the establishment of the road it
was not opened, and the persons executing the first bond
were required to pay into the county treasury the amount
of the costs and expenses of the first view and survey and
also of the review of the road.s®

In the second place it is provided that ‘‘if any person or
persons through whose land any territorial or county road
may be laid out shall feel injured thereby, such person or
persons may make complaint thereof to the county commis-
sioners’’.%® Thereupon the board of commissioners pro-
ceeded to appoint three disinterested householders of the
county to examine the road, assess and determine the dam-
ages, if any, and file a report. In case damages were
allowed and the commissioners regarded the road of suf-
ficient importance to the public the damages were ordered
to be paid; but if in their opinion the road was not of suf-
ficient importance to the public to compensate for the pay-
ment of the damages, the board of county commissioners
was given authority to refuse to establish the proposed
road as a public highway unless the damages and expenses
were paid by the petitioners.

The act further specifies the method of abolishing a road
when no longer needed. In such instances the viewers and
reviewers possessed substantially the same powers and
authority as noted in the case of the opening and the laying
out of roads.®” Moreover, the method of determining the
true course of any Territorial or county road when the
same was a matter of dispute is also prescribed in the stat-
ute. Finally, in case any person or persons through whose
land any Territorial or county road was established desired
to change the course thereof, the method of doing so is de-
scribed in the same detail as in the case of the laying out
and opening of roads or the assessing of damages. If, how-
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ever, the board of county commissioners changed the course
of the road, the person or persons desiring the alteration
were obliged to pay all the costs of the view and survey.
After providing penalties in case any viewer, reviewer,
or surveyor refused or neglected to perform the duties re-
quired by law, and outlining in detail the compensation
allowed in each case, the act further specifies the method of
establishing roads on county lines. The extent to which
even minute details of administration are provided for on
the one hand, and the complicated nature of the dual system
of township and county organization on the other, are ap-
parent from an examination of this portion of the statute.
It is provided that ‘‘when any road is located under the
provisions of the twelfth and thirteenth sections of this act,
it shall be the duty of the county commissioners or trustees
of townships adjoining such road to select one from their
number whose duty it shall be to meet at some convenient
place near the line of the same (the time and place to be ap-
pointed by the commissioners or trustees of the oldest
county or township interested) previous to the time ap-
pointed by law for apportioning labor to their respective
road districts, and shall assign a sufficient number of per-
sons, if practicable, to open such road and keep the same in
repair, dividing the road in such manner that the persons
so assigned may work under the orders of the supervisors
in the county or township to which they belong, and the
supervisors and persons so assigned shall be governed by
the provisions of the act entitled ‘ An act defining the duties
of supervisors of roads and highways’ ?’.88 This section is
certainly a.good illustration of the method of laying out
and opening highways by the mere enactment of law.
Finally, the statute under consideration provides that any
person making application for a view, review, alteration, or
vacation of any road, or the assessment of damages, shall
be required to deposit a bond with one or more sufficient
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securities, made payable to the county treasurer and ap-
proved by the county commissioners. The applicant, more-
over, was required to pay all costs and expenses incurred
thereby in case his application was not granted and the pro-
posed road not established. On the whole, this Jowa act is
much more logical, definite, and systematie, both in general
arrangement and in statement of detail, than the statutes of
the Territory of Michigan and the original Territory of
‘Wisconsin which were considered above in Chapter 1.

Two important tendencies are now manifest in the legis-
lation providing for road administration during the Terri-
torial period: first, the growth of the township principle of
local government ; and second, a more definite and conerete
statement of the law itself. At the same time a considerable
body of special legislation was being enacted.®® For ex-
ample, an act was approved on July 29, 1840, providing for
the survey of a Territorial road from the city of Burlington
to the Indian boundary line,™ according to the provisions of
which the Governor of the Territory was authorized to ap-
point a surveyor or engineer to survey the proposed road.
In January of the next year, however, an amendatory act
was passed by the Legislative Assembly providing ‘‘that
the duties incumbent upon said surveyor or engineer under
the act to which this is amendatory shall be performed and
executed by three disinterested commissioners, one of whom
shall act in the capacity of a surveyor and commissioner?’,7
This law, which specifies the names of the commissioners,
is instructive, in the first place, as an example of- special
road legislation, and in the second place, because it shows a
tendency to limit the appointive power of the Governor.

The growth of the township-county principle of organ-
ization at this time is indicated by an amendatory act ap-
proved on January 15, 1841, by which it was provided that
the board of county commissioners in each county not yet
divided into townships, or in which there had been no elec-
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tion authorizing the organization of townships, were re-
quired to divide the county into townships as soon as they
were of the opinion that the people of the county desired
that form of local government. While this law is not man-
datory, its provisions are certainly more explicit than those
of the earlier act regarding the desirability and necessity
of township organization.

It has already been noted that under a former act pro-
viding for the laying out, opening, and maintaining of
roads, a personal tax of three days’ labor was required.™
Moreover, up to this time the law regarding the exact
amount of property tax and the manner in which assess-
ments should be made had not been very clear and specific.
An examination of the limited source material available re-
veals the fact that there was a growing sentiment in favor
of property taxes for road purposes. On November 11, 1840,
a resolution was introduced in the House of Represent-
atives instructing the Committee on Roads and Highways
to inquire into the expediency of so amending the road laws
‘“as to require persons to perform labor on the public high-
ways, in proportion to the valuation of their property.’’7+
At the same time an additional resolution was passed, in-
structing the same committee ‘‘to inquire into the expedi-
ency of revising or modifying such portions of the road law,
whereby it will be more effectual in its application to the
improvement of roads and highways, and report by bill or
otherwise.”’” Nothing of importance, however, was done
along these lines during this session of the. Legislative
Assembly.

At the following session, however, in addition to a large
amount of special road legislation at least three important
general acts were passed: (1) ‘“An Aect to provide for levy-
ing a tax on real and personal property for road purposes”’,
approved on February 16, 1842;™ (2) ‘‘An Act amending
an act defining the duties of Supervisors of roads and high-
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ways’’, approved on February 2, 1842;77 and (3) ‘“An Act
to amend an act entitled ‘An Aect for opening and regulating
roads and highways’, approved January 17, 1840”’, ap-
proved on February 2, 1842.® In addition to this important
body of road legislation, a law was also passed strengthen-
ing the township principle of local government by requiring
the board of county commissioners to organize townships
when in their opinion a majority of the people so desired,
and providing further that townships should be formed
into bodies corporate, capable of suing and being sued.”
Furthermore, on December 14, 1841, the House of Repre-
sentatives passed a resolution requesting the Committee on
Roads and Highways ‘‘to inquire into the expediency of so
amending the present Road Law that it may bear less un-.
equally in its provisions, and also to inquire into the ex-
pediency of levying a tax on real and personal property, for
road purposes.’’®® A few days later, on January 4th, Mr.
William Patterson from the Committee on Roads and High-
ways reported a bill to provide for levying a tax on real and
personal property for road purposes. From the nature of
some of the amendments to this bill which were proposed
one would infer that there was considerable discussion re-
garding the comparative amount of personal and property
taxes for road purposes. For example, certain members of
the House desired to have the bill amended so as to require
only one day’s work in the form of a personal road tax,
.instead of two days.’? While this amendment was lost, it is
instructive as showing the reaction against the earlier law
which had required three days’ work as a personal road
tax. The fact that a number of members of the House of
Representatives desired a heavier property tax is apparent
from another amendment requiring a maximum property
tax of fifty cents on every one hundred dollars of valuation.
The amendment, however, was lost and the maximum tax
was fixed at twenty-five cents on each one hundred dollars.
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The act providing for levying a tax on real and personal
property for road purposes approved on February 16, 1842,
represents a substantial improvement on any previous
legislation dealing with road finances.®* The board of
county commissioners, at the time of making the regular
levy of taxes for county purposes, was required to fix a per-
centum on real and personal property for road purposes of
not less than five cents nor more than twenty-five cents on
every one hundred dollars of assessed valuation. This tax
was imposed on all real and personal property made taxable
by the revenue laws of the Territory and was either to be
paid in cash to the supervisors or worked out on the roads.
When the bill was under consideration it appears that an
amendment was introduced to strike out the words ‘‘and
personal’’, the purpose of which was to place all of the road
tax on real estate.’® While the amendment did not prevail,
it nevertheless represents a tendency to place the bulk of
taxes on real estate, thus favoring improvements and per-
haps discriminating in a measure against non-resident land-
holders.?4

By this statute of 1842 it was made the duty of each road
supervisor to furnish the board of county commissioners
. with a complete list of individuals subject to taxation in his
road district — ¢‘particularly specifying those who are the
owners of real estate’’.8® The list having been received, the
board of county commissioners furnished the road super-
visors with a statement of the road tax assessed, and the
supervisors in turn were required to collect the same in-
cash or have it worked out on the roads, allowing one dollar
for each day’s labor. Special provision was made for non-
residents in order to give them an opportunity to work out
their tax.®® - '

As already observed that portion of the law dealing with
the duty of road supervisors to call out persons to work on
the road and determining the amount of personal tax to be
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imposed was the subject of considerable debate in the Legis-
lative Assembly. The act as approved provides for a
personal or poll tax of two days’ road work; and it further
specifies that ‘‘in all other duties said supervisors shall be
governed by the road laws now in foree in this Territory.’’87
In this connection it may be noted that a substitute had been
introduced by Mr. James K. Moss, prescribing heavy pen-
alties and giving the road supervisors the power, in case the
regular road tax proved insufficient, ‘‘to order out every
person in his district, subject to labor on roads, as many
days, as in his opinion, shall be necessary to put such road
or roads in good repair.”’ The Legislative Assembly, how-
ever, was apparently not striving to bring about the actual
enforcement of law and so the substitute did not prevail.®®

Of the two additional road laws enacted by the Legis-
lative Assembly in 1841-1842, the one amending the law
defining the duties of road supervisors provided that ‘‘upon
the trial of any action against any person or persons liable
to work on the public roads, for the recovery of any penalty,
fine or forfeiture, for refusal or neglect to work on a public
road, or for any other delinquency?’’, each supervisor ‘‘shall
be a competent witness to prove the warning or notice given
such person, and any other fact or facts necessary to estab-
lish such delinquency?’’.%®

The other law, which was amendatory to an act entitled
““An Act for opening and regulating roads and high-
ways’’9 passed in 1840, is significant from two stand-
points: first, it is much briefer, but more definite and
systematic in outlining the method of laying out and open-
ing roads than were earlier acts; and second, it places larger
powers in the hands of the board of county commissioners.
A petition for laying out or relocating any county road
must be ‘‘signed by at least twenty legal voters, residing
within three miles of where said road is to be laid out or re-
located’’.®* In cases where it was not signed by twenty
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legal voters the granting of the petition was optional with
the board. Moreover, the board of commissioners was
clothed with authority to order at their discretion the
establishment of a road or roads without an actual survey
in cases where it could be conveniently located on township
or section lines.

As a limitation upon the powers of the board the act
provides that ‘‘in no case shall the prayer of such petition-
ers be granted where there is a greater number remonstrat-
ing against the re-location or establishment of any such
road or roads.’’ In the matter of bridge building an addi-
tional example of the greater authority provided for in the
new act is to be found in the fact that county commissioners
were given under certain conditions the power at their dis-
cretion ‘‘to contract and agree for the building, keeping and
repairing of such bridge, and to pay for the same out of any
money in the county treasury not otherwise specially appro-
priated 2792

A careful study of the law under consideration in com-
parison with earlier acts therefore reveals a tendency to
remove at least some of the purely statutory safeguards of
individual rights and place larger administrative responsi-
bilities in the hands of the county board. The pioneers of
Iowa, however, were not disposed to vest large powers even
in elected officials, and so it is no cause for surprise to note
evidence of a reaction from time to time against such
tendencies.®®

Aside from a number of special acts for the laying out
and opening of Territorial roads,®* the next general law in
reference to highways is to be found in the Revised Statutes
of the Territory of Iowa, 1842-1843.°° That the subject of
road administration was of some importance during the
legislative session of 1842-1843 is suggested by the follow-
ing editorial comment in the Iowa Standard:
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By our reports of proceedings, the reader will perceive that dur-
ing the last week but one bill of any great importance has been
passed by the Legislature,— viz: that conferring upon the Boards
[of] County Commissioners power over the location of Territorial
roads.?® ‘

Moreover, the existence of a sentiment which demanded
a complete change in the road laws is clearly expressed by
an editorial entitled ‘‘Revision of The Laws’’, which ap-
peared in the Towa Capitol Reporter early in the session.
The editor says:

In connection with this subject, our legislators should be remind-
ed that some laws in the statute book most deplorably need a
revision and new modeling. The act creating the county com-
missioners and prescribing their duties is prominent among them
and should be wholly remodeled. This body has very great and
unwonted powers conferred upon them, while they have no ac-
countability to any tribunal, no checks, no return of their doings,
no bonds, no penalties, unless for such criminal misconduct as will
subject them individually to indictment. If we cannot have a
general revision of the statutes it is to be hoped at least, that the
legislature will take in hand a few of the most obnoxious laws and
put them into better shape.®?

In ¢“An Act for opening and regulating Roads and High-
ways’’, approved on February 1, 1843, there are, however,
very few if any important changes in the regulation of road
administration. The boards of county commissioners are
left with substantially the same powers as under earlier
acts, except that they do not possess the authority previous-
ly granted to them to build bridges under certain conditions
and to lay out roads on township or section lines at their
own discretion. As has already been observed, the pioneers
of Iowa were very jealous of their individual rights and
hesitated to delegate them even to elected officials except
when absolutely necessary.

It could hardly be said that the Revised Statutes are re-
markable for clearness, brevity, and logical arrangement,
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but many unnecessary details and a number of duplica-
tions of statement are eliminated — which always indicates
progress in the profession of law-making. At the same time
the general machinery of administration remained essen-
tially the same under the provisions of the new law. The
methods of making application for laying out and opening
roads, changing the course of a road, vacating a road, pro-
viding for roads on county or township lines, or assessing
damages were not changed. Nor were the details of the
statute concerning viewing, reviewing, surveying, and the
making of plats and field notes modified in any important
way. The penalties prescribed for the neglect of duty and
the compensation allowed are also substantially the same as
under the provisions of the earlier statutes.

Furthermore, no important change was made in the pro-
visions regarding the organization and functions of -town-
ship government.®* The township trustees were given
practically the same supervision and control of cartways
and private roads as the board of county commissioners had
exercised over county and Territorial roads. Applications
for laying out any cartway or private road were made to the
board of township trustees, and the appointment of viewers
or reviewers for cartways or private roads was also placed

in their hands. In other words, there appears in the Revised.

Statutes a fairly clear line of demarcation between cartways
or private roads, which were under the jurisdiction of the
township trustees, and county and Territorial roads, which
were under the supervision and control of the boards of
county commissioners. While this distinction existed in a
measure under earlier acts, it had not been marked with the
same clearness and precision as in the provisions of the
Revised Statutes.®® From the standpoint both of efficient
road administration and the necessity of maintaining at all
times the largest possible measure of local self-government,
it is an important distinction and one which has a direct
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bearing upon necessary reforms in road legislation at the
present time,1°°

At the following (1843-1844) session of the Legislative
Assembly no important legislation was enacted with refer-
ence to roads and road administration, aside from a number
of special acts laying out and opening Territorial roads.1°*
The maximum amount of road tax to be levied was, however,
reduced from twenty-five cents to fifteen cents on each one
hundred dollars of valuation on all property made taxable
by the revenue laws of the Territory;°2 and it was provided
that such tax might be worked out on the road at the rate
of one dollar per day.

At the special session of the legislature in 1844 an amend-
atory act was passed, providing that boards of county com-
missioners were not obliged to lay out and open a road
unless they were first satisfied that the public convenience
would be served thereby.*®> Two or three additional Terri-
torial roads were provided for by special acts of the As-
sembly.104

At the regular session of the Legislative Assembly in
May, 1845, three laws were enacted having a direct and
important bearing on the subject of roads and highways:
(1) an act to amend the law providing for levying a tax on
real and personal property for road purposes, approved on
June 10, 1845;1°% (2) an act to prevent the obstruction of
roads and highways, approved on June 11, 1845;1°¢ and (3)
an amendment to the law providing for township organiza-
tion, approved on June 5, 1845.1°7 The demand for a more
complete and definite system of township government with
special reference to the administration of roads is apparent
from the following resolution which was offered in the
House of Representatives by Mr. Ebenezer W. Davis early
in the session:

Resolved, That the Committee on Roads and Highways, be in-
structed to inquire into the expediency of so amending the present
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law of this Territory, prescribing the powers and duties of Town-
ship Trustees, as to authorize the Trustees of the different Town-
ships to lay out and establish Township Roads. Also, to enquire
into the expediency of so amending the present law of this Terri-
tory, prescribing the duties of Supervisors of roads, as to authorize
said Supervisors, to open and work Township roads.108

Under the provisions of earlier acts the township trus-
tees were given authority over cartways and private
roads.’*?® In the statute of June 5, 1845, it was enacted that
¢¢the trustees of townships shall have power, and it is made
their duty to establish township roads of width not to ex-
ceed forty feet nor less than twenty feet, as in their judg-
ment shall be deemed convenient’’.'® They were not,
however, permitted to locate any township road, except on
section and quarter section lines, without the consent of the
owner or owners of the land through which the road passed.
It was made the duty of the township clerk to record all
township roads established by the trustees; while the meth-
od of viewing, reviewing, assessing damages, or changing
the course of a township road remained substantially the
same as had been previously provided. In short, the town-
ship trustees were given practically the same powers with
reference to township roads as the board of county commis-
sioners possessed in the case of county and Territorial
roads. Thus, for the first time there was provided the
necessary township machinery for the administration of
what were distinctly known as township roads.

The act of June 10, 1845, amending the law providing for
levying a tax on real and personal property for road pur-
poses, conferred upon road supervisors and county treas-
urers authority in the matter of collecting delinquent taxes.
It was made the duty of the supervisor to prepare a list of
delinquents, attach his certificate thereto, and deliver the
same to the county treasurer; but in case no personal prop-
erty could be found, out of which to obtain the delinquent

4
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road tax, the treasurer was authorized to sell a portion of
the real estate for that purpose.!® In some of its pro-
visions the statute is very drastic and there is some reason
for doubt as to its constitutionality. For instance, the
treasurer is given authority to make out a deed conveying
the real estate in fee simple to the purchaser, which deed so
executed shall be prima facie evidence of the regularity of
all proceedings, and ‘‘no person shall ever question the title
of the purchaser to the real estate so purchased, in any
Court of law or equity, either as plaintiff or defendant, or
complainant or defendant, unless he shall have paid or of-
fered to the purchaser of said real estate, or his assigns,
the sum so paid for said real estate, with fifty percentum
per annum, from the date of such sale and the costs of such
sale and deed.”’**? To say the least, this is an unusual
provision, which was probably directed against non-resident
property holders, and which, it would seem, would logically
result in the taking of private property without due process
of law.

Finally, during this session of the Legislative Assembly,
in addition to a number of special acts of the kind already
noted,’** the penalties for obstructing public roads and
highways were made somewhat more severe. The amount
of the penalties in the case of such obstructions and the
method of road supervision are prescribed in the statute.
It was made a duty of the sheriff to see that the law in this
. respect was enforced.114

At the last session of the Legislative Assembly of the
Territory of Iowa, which was held during the winter of
1845-1846, three brief acts were passed dealing with the
subject of roads: one, approved on January 19, 1846, had
to do with the relocation of Territorial and county roads;1®
another, approved on January 2, 1846, was concerned with
legalizing Territorial and county roads;!'® and the third,
approved on January 1, 1846, amended the law prescribing
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the punishment for obstructing roads and highways.11? A
number of special acts were also passed at this session.!!®
Of the three acts mentioned the one legalizing Territorial
and county roads is perhaps the most important. It pro-
vides among other things that ‘‘it shall be the duty of the
board of commissioners of the respective counties within
this Territory, to furnish their clerks with suitable record
books, to be kept for the purpose of recording all roads, and
alterations thereof, which may be made within their respec-
tive counties.”” It is made the duty of the county clerks
upon the receipt of the record books ‘‘to record all the
surveyor’s plats of roads on file in their offices, and which
roads have not been vacated’’.!?® The act of January 2,
1846, therefore, provides for the keeping of definite records
and at the same time prescribes definite rules for deter-
mining the legality of Territorial and county roads.

Finally, any discussion of the road legislation of the Iowa
Territorial period would be incomplete without some men-
tion of an act of Congress appropriating money for the
laying out of what were termed ‘‘military roads’’ in the
Towa country. This act, which was approved on March 3,
1839, appropriated the sum of twenty thousand dollars for
‘“the opening and construction of a road in Iowa Territory,
from Dubuque on Mississippi River to such point on the
northern boundary of the State of Missouri as may be best
suited for its future extension by that State to the cities of
Jefferson and St. Louis’’. In laying out the road an effort
was to be made as far as practicable to accommodate the
seats of justice of the counties through which the road
would pass and to choose the best sites for bridges and
ferries over rivers and creeks. Furthermore, in the same
act an appropriation of five thousand dollars was made for
¢‘‘opening and constructing a road from Burlington through
the counties of Des Moines, Henry and Van Buren towards
the seat of Indian Agency on the River Des Moines’’.12°
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These roads were carefully surveyed and laid out by
government engineers, and later Congress made an addi-
tional appropriation for keeping them in repair and for
making improvements.** In contrast, therefore, to & ma-
jority of the other roads of the Territory, the two military
roads ‘‘were worked and graded and the most of the
streams were bridged. The bridges were built in a good,
substantial manner and greatly benefited the people in the
first occupation of the country. The facilities of travel,
therefore, were much improved, and it was only natural
that these two roads were, in comparison with others in the
Territory, extensively used.’’2*

The method employed in marking a portion of one of
these roads — namely the one from Dubuque to the Mis-
souri line —is especially interesting. When the road had
been surveyed as far south as Iowa City, Lyman Dillon was
employed to plow a furrow between the two towns, a dis-
tance of about one hundred miles, chiefly it seems, for the
guidance of contractors in building the road. ¢‘This is
believed to be the longest furrow on record’’, says one
writer, ‘‘and served as a guide to travelers, and a well
beaten road was soon made along side of Dillon’s fur-
row,’’1s3

By way of summary, it should be borne in mind that the
road legislation enacted by the Legislative Assembly of the
Territory of Iowa should be judged from the standpoint of
pioneer conditions. The early settlers needed roads, just as
they required a system of public schools and a method of
raising public revenue. Little thought, however, was given
by them to establishing any of these fundamental institu-
tions along what are now understood to be scientific lines.
The pioneer had a wilderness to conquer in making a home
for himself and family. While he was obliged to lay out
and open some means of communication in order to market
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his produce, attend church, and send his children to school,
in doing this he almost invariably followed the lines of least
resistance. The laying out and opening of a road in early
Jowa frequently consisted in plowing a furrow across the
open prairies. As a general rule, the viewers followed the
high ground, so as to avoid low, swampy places and running
streams. Where a road passed through the woods axemen
were employed to blaze the trees and cut away the under-
brush. Streams in many places were forded: bridges con-
structed with rough hewn logs were few.

In his History of Johnson County Dr. C. R. Aurner has
devoted considerable space to the subject of roads during
the Territorial period. In fact, the general field of road
administration viewed from a practical standpoint is pri-
marily a problem in the history of the workings of township
and county government. While it is possible to outline the
forms of local government and administration by an his-
torical and comparative study of the statutes, it is neverthe-
less true that the actual operation and workings of these
forms in practice can be understood only through the study
of local history. For example, the history of road adminis-
tration in a particular county, or to be more concrete, the
history of the expenditure of road and bridge funds in
typical counties or townships would form a valuable supple-
ment to the general history of road legislation. This is true
for the obvious reason that the actual administration of the
road laws has always been primarily a function of local
government, including the county, the township, and the
so-called road district.

Dr. Aurner suggests that the construction of roads was
one of the first problems that came before the county com-
missioners; traces in detail the laying out and opening of a
number of highways that radiated from the Old Stone
Capitol ; refers to the division of the county into four road
districts in 1840 and into fifteen road districts in 1843; out-
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lines by concrete instances the methods of viewing, review-
ing, laying out, and constructing roads; discusses the
assessment of damages and the changes in the location of
highways; and in fact, writes a brief history of the actunal
administration of the road laws. Moreover, Johnson County
affords an excellent opportunity for the study of the history
of specific highways, largely because the Old Capitol was
connected at an early date by thoroughfares with the prin-
cipal towns on the Mississippi River, including Dubuque,
Muscatine, Davenport, and Burlington. The chapter deal-
ing with the history of these particular roads emphasizes
the fact that county histories when properly written are not
only worth while from the standpoint of general history,
but are especially valuable when dealing with the important
group of problems which belong almost entirely in the field
of local administration.2+

A careful examination of the road legislation enacted
during the Territorial period shows that the early laws were
more or less hastily adopted from the statutes of older
jurisdictions. The act to provide for the laying out and the
opening of Territorial roads passed in 1838 was evidently
copied from the laws of the original Territory of Wis-
consin. Wisconsin in turn appears to have copied the same
statute from the laws of the Territory of Michigan; while
the lawmakers of Michigan had access to the codes of older
States, including Ohio.
- During the second session of the Legislative Assembly of
the Territory of Iowa the statutes of Ohio were an im-
portant factor in shaping road legislation. Thus the Iowa
act providing for the organization of townships was mod-
eled very largely on the Ohio plan — except that the system
was optional and not mandatory. The act for defining the
duties of supervisors of roads and highways and the act for
opening and regulating roads and highways were both taken
almost literally from the statutes of Ohio. In fact, the only
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important changes made in copying the statutes of Ohio
was in the use of such terms as ‘‘county’’ and ‘‘county com-
missioners’’, thus indicating the influence of the county-
township system of local government which had prevailed
in the original Territory of Wisconsin. Briefly stated, the
form of the road laws enacted during the second session of
the Legislative Assembly of the Territory of Iowa was
taken largely from Ohio; but with only slight verbal changes
the substance was partly borrowed from Wisconsin. Con-
sequently the legislation of 1839-1840 provided for two
distinet systems of road administration: that of the county,
which was basic and was adopted from the Wisconsin laws;
and that of the township which was optional and was adopt-
ed from the Ohio laws.

But in Iowa the township was destined to become a more
and more important unit of local government from the
standpoint of road supervision and control. This tendency
may be discerned even in the later legislation of the Terri-
torial period. Between 1840 and 1846 the township prin-
ciple was greatly strengthened — in fact, had become firmly
established. At the same time the powers of the board of
county commissioners were increasing, especially with ref-
erence to the laying out and opening of roads and the
jurisdiction which was conferred upon them in the case of
so-called Territorial roads. In fact, objection from time to
time was made against the arbitrary powers exercised by
the county board, it being alleged, for example, that this
body had great and unwarranted powers conferred upon it
which ought to be parcelled out among smaller units of
government in order to bring the administration of the laws
closer to the people.

In this connection it has been well said that the ultimate
end of all government is to secure popular control plus
efficient administration. Democracy in general, and our
pioneer democracy in particular, has been concerned pri-
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marily with the question of obtaining popular control. The
chief argument against what was called arbitrary adminis-
tration on the part of boards of county commissioners, and
on the part of township trustees more than one-half a
century later, was the necessity of popular control — that
is, the bringing of the government as close as possible to the
taxpayers. In 1840 the desire for popular control resulted
in the adoption of the principle of township organization,
while in our own time the same argument is repeatedly used
to retain the small sub-district system of local road ad-
ministration.

Other problems emphasized during the Territorial period
were the following: (1) the necessity, under both the town-
ship and county plans of organization, of protecting in-
dividual rights, which resulted in a division of authority
along the whole line of actual road administration and a
final appeal to the courts; (2) the relative amounts of prop-
erty and personal taxes which should be levied for road
purposes; (3) the question whether or not road taxes should
be paid in money or labor; and (4) the desirability of im-
posing relatively larger burdens on real estate, as com-
pared with improvements, for the benefit of actual settlers.



oI

THE GRADED AND PLANK ROAD SYSTEM
1846-1851

Between 1846 and 1851 little was added to the general
body of road legislation. The new State inherited the sys-
tem of local government, and with it the machinery of road
administration, which had been created during the Terri-
torial period. State roads continued to be authorized by
special acts of the General Assembly.’?® Indeed, the only
new feature of any real significance in the road legislation
of this period was a tendency on the part of the General
Assembly to grant to private corporations the privilege of
building plank and graded roads and charging for their use
tolls to be fixed by the boards of county commissioners.
The demand for better transportation facilities before the
coming of the railroad made this type of road a necessity.

The only general law of importance dealing with the sub-
ject of roads enacted at the regular session of the First
General Assembly was ‘‘An Act regulating State Roads?’’,
approved on February 24, 1847.12¢ In this act it was pro-
vided that before any petition asking for a State road
could be presented to the General Assembly, notice must be
given in each county and in two public places in each town-
ship through which the road passed, specifying the place of
beginning, the intermediate points, if any, and the termina-
tion of the road. After adequate proof of notice had been
obtained and the petition had been presented in due form,
the General Assembly, in case no remonstrance was made
within a certain time, might pass an act for the location and
establishment of the desired road and appoint commission-
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ers to lay out the same. Moreover, county commissioners
were given power to alter or re-locate any Territorial or
State road. This law, however, did not remain long on the
statute books: for reasons which the writer has been unable
to discover, at the extra session of 1848 a law was enacted
which repealed all the provisions of the act of 1847.137

At this point it may be well to note that, following the
practice inaugurated during the Territorial period, a large
number of State roads were established by special acts of
the legislature between 1846 and 1857, when special legisla-
tion of this character was prohibited by the new Consti-
tution. In fact, during this period two hundred and sixty-
four State roads were established, and twenty-eight of them
were re-located.’?® At the same time it should be borne in
mind that establishment by law did not in every case mean
the laying out of roads that were really serviceable. In-
deed, it would seem from the following description that
motives other than a desire to provide more and better
means of communication oftentimes prompted the enact-
ment of special acts establishing State roads.

These inchoate highways would seem legitimately to have had
but one purpose — that of facilitating travel and intercourse be-
tween different portions of the Territory or State. But in time
their establishment became an abuse which the makers of our con-
stitution did well to suppress. Candidates for the legislature were
ready and even eager to promise to secure the establishment of
these roads, in order to obtain support in securing nominations, as
well as votes at the election. The carrying out of pledges was
generally easy, for as a rule these projects met with very little
opposition in the legislature. Then, these laws provided not a
little patronage in the appointment of commissioners to locate the
roads, who were also generally authorized to appoint one or more
practical engineers and surveyors. A team, a tent, and other camp
equipage, one or more common laborers, and subsistence for the
party, were also required. The location of some roads required
several weeks, and as the work was for the most part undertaken
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as early in the season as animals could subsist on prairie grass, they
were real junketing, ‘‘picnicing’’ excursions. Nothing could be
pleasanter than going out to perform such official duties. The pay
was sufficient in those ‘‘days of small things’’ to make the position
of commissioner a very welcome appointment. The appointments
seldom went a-| ing,139

As already stated, it was during the period under consid-
eration that the General Assembly instituted the policy of
authorizing the construction of plank and graded toll roads.
Since all of the laws relative to such roads were substantial-
ly of the same character, an analysis of one or two typical
acts will be sufficient. Thus, the Second General Assembly
(1848-1849) granted to one James Weed and his associates
the right of way and the privilege of constructing a road
from Bloomington in Muscatine County via Tipton in Cedar
County to the county seat of Benton County.®® The law
provided that the grade of the road should not be less than
thirty feet wide and that the company should commence the
work of construction within six months after the passage of
the act. Provision was also made that no person or persons
could, by refusing to give their consent to the location of the
road, prevent its construction. In cases where land owners
considered themselves aggrieved each party appointed a
disinterested resident freeholder; and the two thus chosen,
after selecting a third person, were required to make a
personal survey of the premises, assess any damages that
might be sustained by the owner, and report in writing to
the clerk of the district court. The report thus submitted
was considered as a final adjudication between the parties;
and in case James Weed and his associates paid the amount
of damages assessed within thirty days after the filing of
the report, they were to be given the complete right of con-
structing the proposed highway. Special provision was
made for the notification of non-resident land owners.13!
- As soon as twenty-five miles of the graded road were con-
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structed the company might erect toll-houses and gates and
‘‘exact such tolls as the County Commissioners of each
county through which said road may be located, may deter-
mine, for the length of said road in each county respective-
ly: Provided, That the said commissioners shall establish
reasonable rates of toll, and such as will render to the said
James Weed and his associates a reasonable interest on the
amount of funds invested in said road, and protect, mutunal-
ly, the said James Weed and his associates, and the public
from imposition.’’?32 This provision is especially inter-
esting since it indicates a definite plan on the part of the
State to regulate toll charges through the boards of county
commissioners. That is to say, it was recognized to be the
duty of the State: first, to require efficient service and thus
protect the public from imposition, and second, to guarantee
a reasonable profit on honest investment for the purpose of
protecting the corporation from what might amount to a
confiscation of its property. It will be observed that in this
provision may be found a clear statement of the general
idea which prevails at the present time concerning the prop-
er method of regulating railroads and similar public service
corporations. If it was desirable and proper for the State
to authorize the construction of a plank and graded road
and regulate the toll charges for its use, by a similar course
of reasoning it would also be legitimate for the State to
authorize the construction of a railroad and provide for the
regulation of freight and passenger rates.

The purpose of the law, judged from the standpoint of
efficient service on the one hand and of legitimate property
rights on the other, is made especially clear in the following
provision:

It is hereby declared to be the intention of this act to establish a
graded road, between the points mentioned in the first section of
this act, for the convenience and interest of the public, and at the
same time to protect the said James Weed and his associates in the
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construction of said road; and for that purpose the right of way is
hereby granted to the said James Weed and his associates for the
term of twenty years.133

As an additional protection to those who invested money
in the proposed graded road the law provided that if at the
expiration of the twenty year period ‘‘a joint convention of
the Boards of Commissioners of the several counties
through which the said road may pass shall be made satis-
fied that the tolls received on said road have not amounted
to a sum sufficient to cover the expenses of building and
keeping said road in repair, and the incidental expenses
thereto pertaining, and a reasonable interest on the amount
invested, then the said Boards of Commissioners may grant
to the said James Weed and his associates the right to exact
tolls upon said road for such further and longer term as
they may deem proper.’’ The law further provided for the
posting of the rates of toll established by the boards of com-
missioners, the method of collecting toll in cases of refusal
to pay, and the punishment of any person or persons for
injuring or defacing the road or any property belonging
thereto.

This graded road company, which was required to be
organized under the provisions of the general incorporation
act,'3¢ was granted the privilege, when it should be deemed
necessary for the interest of the public, of constructing a
plank road not less than eight feet in width and of receiving
such additional toll as might be fixed by the boards of com-
missioners. Finally, in case no additional time was allowed
to the grantees by the county commissioners, the act pro-
vided that at the expiration of the twenty year period for
which the right of way was granted the road should be
‘‘deemed a public highway, and under the immediate control
of the Boards of Commissioners of the several counties
through which the same may pass?’’.138

An example of the laws providing for plank roads is to be
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found in an act granting a right of way to the Burlington
and Toolsborough Plank Road Company.®® The act stipu-
lated, among other things, that the land to be taken as a
roadway should not exceed sixty feet in width and that no
private property could be taken without making just com-
pensation to the owner. Moreover, the method of determin-
ing the amount of damages sustained by the owners of land
through which the road passed was fully set forth in the
statute. For the purpose of assessing such damages pro-
vision was made for the selection of a jury of three persons,
who were required to examine the ground, and decide upon
the amount of damages, if any, that should be paid by the
company. Upon the payment of the damages thus ascer-
tained, the company was entitled to a deed for the right of
way — with the proviso that an appeal might still be taken
to the distriet court.

In the event of such an appeal, however, the company,
after paying or offering to pay the amount determined upon
by the jury, could commence work upon the proposed road.
But it was provided that ‘‘in no case shall the company be
liable for costs on an appeal, unless the appellant recover a
greater amount of damages than first awarded.”’*?” It
should also be noted in this connection that the right of way
thus acquired could not be used except for the purposes
contemplated in the articles of incorporation of the com-
pany. Thus the law under consideration represents a def-
inite plan and purpose to safeguard the rights both of the
stockholders and of the public.

During the period from 1846 to 1851 rights of way were
granted for the construction of thirteen graded or plank
roads by special acts of the General Assembly similar to
those above outlined.’® TUnfortunately, however, owing to
the absence of any definite data on the subject, it is not
possible to state how many of these roads were actually
constructed and put into operation. It seems quite certain
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that a plank road was completed between Burlington and
Mt. Pleasant,’® and that a similar road was constructed
from Keokuk a distance of twelve or fifteen miles up the
valley of the Des Moines River.!4® But aside from these
two instances it is doubtful whether any of the plank roads
provided for by law were actually built; although it is
probable that several graded toll roads were laid out and
operated by the corporations to whom rights of way were
granted. The laws, in nearly every case, authorized the
companies to construct graded roads and gave them the
privilege of changing to the plank road system at any time
if such a change seemed desirable. But it is probable that
the high cost of construction tended to discourage the com-
panies from undertaking the building of plank roads.

The period from 1846 to 1851 was, therefore, one of
special legislation from two standpoints: first, with refer-
ence to the laying out and opening of ordinary State roads;
and second, in the authority granted to private individuals
or corporations for building graded and plank toll roads.'4*
Better transportation facilities were being constantly de-
manded by the people — especially by the inhabitants of
the larger cities who were competing for the trade of the
rural districts. Before the coming of railways it was neces-
sary to have some kind of permanent wagon roads which
would be open for traffic during all seasons of the year;
and so the plank road seemed to be especially adapted to
the conditions and needs of pioneer Iowa.

Nor was the plank road looked upon as a competitor of
the railroad, but rather as a supplementary means of trans-
portation. Many people declared that such roads would
tend greatly to increase both the wealth and population of
every county through which they passed, because the sur-
plus produce of the rural districts ‘‘instead of rotting in
the fields, or bringing half the farmers in debt at the end of
the year, would thus find its way to a convenient and profit-
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able market.”’*42 And it was pointed out that such roads
were in reality ‘‘farmers’ railroads’’, which could be built
without resorting to Congress for donations, and that if the
population and business along the road continued to in-
crease 8o as to demand the greater facilities afforded by
railroads “‘it will be but a small job to tear up the planks
and lay down the rails,’?143

In other words, the plank road was regarded by the
pioneers of Iowa in the first place, as necessary in itself to
the full development of the population and wealth of the
State; in the second place, as a method of transportation
supplementary to the railroad; and in the third place, as a
connecting link between the old type of bottomless wagon
roads and the railroad. The people were, in fact, very
enthusiastic for the development of all means and methods
of transportation, because transportation was rightly con-
sidered absolutely essential to real economic progress. The
current newspapers contain many references to the enthusi-
asm of the early settlers along this line. The following
extract from a communication in the Burlington Tri-
Weekly Telegraph, signed ‘‘ Anti-Corduroy’’, is character-
istic of the period and shows at least one phase of what has
been so frequently termed the West in the growth of Amer-
ican democracy:

This is a progressive age — Rail roads, Plank roads, and Steam
boats have taken the place of the more staid and sober method of
traveling pursued by our forefathers, and although there are many
more lives lost now than at any former period, yet this is an age of
improvement — we are born in a hurry — educated in a hurry —
get rich and poor in a hurry —live in a hurry — die in a hurry
and get our reward in a hurry. . . . In the good old days of
the primitive fathers, a journey of an hundred miles was a much
greater undertaking than a trip to England or California now.14¢

It is interesting to speculate as to what ‘¢ Anti-Corduroy’’
would think of the present system of railway transporta-
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tion, which represents vastly more than a fulfillment of his
enthusiastic dreams.

The demand for plank roads soon became so urgent that
many taxpayers considered it advisable to enact a general
plank road law to take the place of the special acts. The
whole system of constructing plank roads was, however,
still new — having been first introduced into Canada and
later into the State of New York, where the first plank road
was opened to the public on the twenty-sixth day of July,
1846.14% Between 1846 and 1850 it appears that under the
general plank road law of New York twenty-six hundred
miles of plank roads had been constructed, representing an
investment of approximately $4,500,000.24¢ In the absence
of a general law on the subject, the legislature of Ohio had
during the session of 1849-1850 granted charters to forty-
eight companies to construct plank roads; and in addition
several other charters were granted for the construction of
turnpike roads with the permission to use planks if found
desirable. In short, there was an important movement in
many States for the building of plank and turnpike roads
under special acts; but following the example of New York,
there was also a growing public sentiment in favor of a
general law on the subject.

Moreover, it was repeatedly insisted in this connection
that the system of building plank roads should become gen-
eral because the whole economic progress and prosperity of
the State depended upon adequate trfsportation facilities.
¢‘Here we have all the elements of ‘national prosperity —
remunerating employment supplied; profit-bringing busi-
ness called into existence; forest lands reclaimed; real
estate made valuable; the productions of the earth in-
creased, both in quantity and value.’’?4” Many concrete
estimates made at that time regarding the value of such
roads to farmers by enabling them to market their produce
with greater economy and efficiency might be enumerated.'4®

5
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It was claimed by the friends of the plank road system
that ‘‘what is now but the part of a single road, will soon
become common throughout the State as a general system,
traversing every county and connecting every section.’’4?
Accordingly many progressive citizens urged the General
Assembly to adopt a law on the subject, ‘‘carefully guarding
individual rights but giving such powers and privileges as
will encourage the construction of such roads, and insure
protection after their completion.”” Thus it is evident that
the pioneer legislators of Iowa clearly understood the prob-
lem of regulating public service corporations: on the one
hand private property was not to be taken for public con-
venience or use without just compensation to the owner;
while on the other hand, the rights both of the public and of
individuals investing their money in such enterprises were
to be alike carefully safeguarded.

It was of course recognized that a private corporation
engaged in strictly private business could not take the prop-
erty of others even by paying a reasonable price. In order
to comply with the constitutional provision which requires
that ‘‘private property shall not be taken for public use
without just compensation’’,*® the argument was advanced
that the proposed roads should be considered as public
property from the standpoint of use, that is, the companies
constructing these roads should be regarded as public ser-
vice or quasi-public corporations. The advocates of the
plank road system suggested that if the State itself had the
power to collect tolls on any public improvement it logically
followed that this right might be granted to any company
incorporated under general law to construct a public road.

The statement was frequently made that public service
corporations of this kind would tend to become monopolies,
but the friends of the plank road system held that a monop-
oly would be impossible ‘‘so long as there are so many
public highways’’. In this connection the following pointed
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statement appeared in the Burlington T'ri-Weekly Tele-
graph:

It is too frequently the case that objections, such as we havé been
considering, spring from ignorance, from long seated and blind
prejudice, from envy, and sometimes from a most despicable spirit
of demagogueism. It is the province of wisdom to sift the chaff
from the wheat — and it is the duty of honest legislators to pursue
an enlightened policy and follow the light of sound reason.15

In connection with the agitation for the plank road sys-
tem at least three important points should be noted: first,
the fact that companies building and maintaining such
roads were public service corporations and therefore should
be entitled to take private property for their use (which
meant, in reality, for public use), by paying just compen-
sation; second, that individuals investing their money in
this class of corporations should be guaranteed a reasonable
return on their investment; and third, that the public itself
should be protected against possible injustice or fraud.

A method of assessing damages in the case of plank
roads was suggested in an editorial entitled ‘‘ General Plank
Road Law’’, which appeared in the Burlington Tri-Weekly
Telegraph on December 21, 1858. Among other things the
writer urged that the amount of such damages ought to be
determined by a jury selected for the purpose, and that in
assessing damages the jury should be sworn to take into
consideration any inconvenience sustained by the owner,
including the building of additional fences, as well as the
benefits to be derived by the owner from the proposed road,
including the ‘‘increased value of his land and greater
facilities in getting to market,’’*52

No general law, however, was enacted by the General
Assembly. In lieu thereof a number of special acts were
again passed providing for the building of plank roads.

In promoting the agitation for plank roads there were
several important factors. In the first place there was the
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desire of the farmers of the interior counties to obtain a
market for their produce. Then there was the competition
of leading cities, especially along the Mississippi, to secure
this market. Just as New York, Philadelphia, and Balti-
more were each striving at this time to obtain the lion’s
share of the extensive trade of the Upper Mississippi Val-
ley, so Burlington, Keokuk, Muscatine, and other cities of
Iowa were endeavoring on a less extensive scale to win the
trade of the interior counties. This fact becomes ap-
parent when one examines the record of any one of the
important road companies of the time. For example, it is
urged in the Burlington Tri-Weekly Telegraph that unless
the citizens of Burlington make liberal subscriptions to the
stock of this class of companies, the excellent market along
the Iowa River will fall into the hands of the city of Mus-
catine. An editorial in the same paper entitled, ‘‘Burling-
ton and Louisa County Plank Road’’, contains the following
instructive suggestion:

In view therefore, of the importance of not only retaining the
trade we now have, but of opening up channels of communication
with the interior, by which it may be greatly augmented, we think
it behooves the people of Burlington to be up and doing, lest ere
while they wake up and find the surplus products of a large and
growing scope of country flowing into other channels, to increase
the wealth and population of other and rival towns.153

Again it was claimed for the proposed plank road extend-.
‘ing from Burlington westward that it would have the same
influence in enhancing the value of land and of other prop-
erty and in the building up of towns as railroads would
have —and at about one-fourth of the expense. Indeed,
one notes the same arguments in favor of plank roads as
were made later to promote the building of railroads, and
the same tendency both on the part of cities and rural dis-
tricts to invest liberally in the stock of such enterprises.!®4

“On the one hand the plank road system was recognized to
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be a necessity from the standpoint of securing business for
a particular city, and on the other hand plank roads were
considered of even greater value to the farming community.
If the farmers depended on the old type of roads they were
frequently compelled to hold their surplus produet until
midsummer when navigation was partially, if not wholly,
suspended, freight rates high, the markets glutted, and
prices low. Plank roads, on the contrary, afforded a dry,
smooth, and easy means of access to the river at those sea-
sons of the year when the navigation was good, freight rates
low, and prices at their highest point. The amount which
the farmer invariably lost on account of high freights and
low prices represented the substantial economic basis of
the so-called plank road system. Under the conditions of
poor transportation the farmers as a class lost heavily in
two respects: first, by being compelled to accept low prices
for their own produce; and second, by being forced to pay
high prices for all manufactured articles required on the
farm. It was alleged repeatedly that ‘‘Plank roads would
relieve them of both these heavy and discouraging draw-
backs upon their industry, and afford them such facilities
and advantages as to secure them ample fortunes where
they now derived but a scanty living.’?15%

It is apparent that the importance of efficient transporta-
tion — which included or was soon to include railroads,
rivers and canals, graded and plank roads, and ordinary
wagon roads — was coming more and more to be realized
by the pioneers of Iowa. Plank roads, canals, and railways
were regarded as ‘‘the three great inscriptions graven on
the earth by the hand of modern science, never to be obliter-
ated, but to grow deeper and deeper, as channels of comfort
and prosperity.’”’ The fact that these methods of trans-
portation were looked upon as supplementary and not as
antagonistic to each other is apparent from even a super-
ficial examination of contemporary sources. On this point
the following comment is suggestive :
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Railways, with all their value, and they are of priceless worth to
man, are yet the thoroughfare for the citizen away from his home —
for the journey, the travel, the tour; but the plank road is for the
home use — for the transit which is begun and ended in a day, or
its fraction — which gives t0 him who uses it a double value or
occupation for the hours of the day — which increases the happi-
ness and comfort and profit of the farm, that foundation of all the
institutions of society.158

A discussion of the subject of graded and plank roads
would, however, be incomplete without some reference to
the rigid constitutional provisions dealing with the general
subject of corporations and the reaction which was taking
place in favor of more liberal laws along this line. At that
time, for example, the Constitution of Iowa absolutely pro-
hibited the establishment of banks with power to issue notes
to circulate as money. The prohibition is stated in the
following terms:

No corporate body shall hereafter be created, renewed, or ex-
tended, with the privilege of making, issuing, or putting in circu-
lation, any bill, check, ticket, certificate, promissory note, or other
paper, or the paper of any bank, to circulate as money. The
General Assembly of this State shall prohibit, by law, any person
or persons, association, company or corporation, from exercising
the privileges of banking, or creating paper to circulate as money.157

The same instrument also prohibited the establishment of
corporations by special laws, ‘‘except for political or
municipal purposes’’, the General Assembly being author-
ized to provide by general laws for the organization of all
corporations except those with banking privileges. Finally,
the Constitution stipulated that ‘‘the stock holders shall be
subject to such liabilities and restrictions as shall be pro-
vided by law. The State shall not directly or indirectly,
become a stockholder in any corporation.’’158

The early part of the period under consideration was
characterized by a rigid construction of constitutional pro-
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visions in matters pertaining to the general subject of cor-
porations — which meant that there was a tendency on the
part of the General Assembly to keep a large amount of
authority directly in their own hands, granting charters by
special acts rather than permitting them to be issued under
a general law. It appears that there had not only been a
marked tendency to enact special laws along many lines,
including the laying out and opening of State roads; but the
General Assembly had also been so rigid and striet in the
application of the general laws of incorporation that in the
judgment of many well informed men the legitimate and
normal development of business enterprises had been dis-
couraged. Very soon, however, there appeared a marked
reaction against both of these tendencies — a reaction which
was partially responsible for the drafting of a new State
Constitution in 1857. When the provisions of the Code of
1851 dealing with the subject of private corporations were
under consideration, this reaction in favor of such corpo-
rations had already become a very positive force.

In regard to the question of individual liability, some peo-
ple held that persons forming a corporation should be liable
only to the extent of the amount of capital stock subsecribed.
This was the liberal view of men who believed in encour-
aging the growth of capitalism in Iowa. Others, however,
felt that individuals organizing corporations should be
liable to the full extent of all their property. This was the
rigid view of the constitutional provision which a consider-
able group of thinking men considered detrimental to the
general welfare of the State — it being alleged by the op-
ponents of the individual liability principle that a man
worth a thousand dollars might be quite willing to commit
fifty dollars worth of stock to the judicious control and
management of a board of directors in order to aid in the
construction of some necessary improvement, when that
same person would not give over the management of all
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his property to any man or set of men however great might
be the necessity of a given improvement.’® For this reason
it was claimed that the enactment of more liberal laws re-
garding the formation of companies ‘‘for the construction
of rail roads, plank roads, bridges, turnpikes, &e., and for
insurance purposes’’,'® would tend to foster and promote
the economic development of the Commonwealth.

An examination of the newspaper files for the first decade
following the admission of Iowa into the Union reveals the
fact that the people generally did not appear to understand
the real nature of corporations. What was meant or ought
to be understood by individual liability? In what respect
should a corporation be considered a legal person with
power to sue and be sued in the courts? What was the real
difference between a corporation and a partnership, and in
what respect did the business conducted by a corporation
differ from that carried on by individuals? If charters
were to be granted giving certain special privileges to cor-
porations what regulations and restrictions should be made
to protect the interests of the stockholders on the one hand
and the public on the other? These were some of the ques-
tions about which the people generally — including many
leading men — knew but very little in 1850. There was a
general feeling, however, that in order to encourage the
introduction of foreign capital and develop the State, more
liberal constitutional provisions and more liberal laws were
necessary. Now the chartering of companies for the build-
ing of graded and plank roads was a phase of the general
subject of corporate organization, regulation, and control.1¢?

As time went on the feeling became stronger and stronger
that the Constitution of 1846, which prohibited the State
from entering into a system of internal improvements,
should either be redrafted or interpreted according to more
liberal principles. While it was conceded that the State
should not engage directly in a system of internal improve-
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ments or become a stockholder in general corporations,
many persons held that the General Assembly should pro-
vide by law for the formation of companies to carry on this
important work. Plank roads, railroads, and turnpike
roads were all needed ; but it was difficult to induce capital
to seek investment in these enterprises when the companies
were granted no protection. In 1851, as at the present time,
some people believed in liberal and others in rigid legisla-
tion on the subject of private corporations. Regarding the
very timely question as to whether the government shall
regulate the corporations or the corporations control the
government, the following statement is both interesting and
instructive:

‘Whenever it becomes a question whether the capitalists shall use
the public, or the public the capitalists, we think all discerning men
will be found to take ground on the side of the public.163

The reaction against special legislation by the General
Assembly and against the rigid constitutional and statutory
provisions relating to private corporations led to important
changes in the State Constitution. Among other things, the
fundamental law as redrafted in 1857 prohibited the Gen-
eral Assembly from passing local or special laws ‘‘for the
assessment and collection of taxes for State, County, or
road purposes.’’?®® Thus it would no longer be possible to
lay out and open State roads under special acts of the
General Assembly as was the practice prior to 1857. The
new Constitation also provided for the creation of banking
associations, authorized the establishment of a State bank
with branches, provided rules and regulations regarding
the enactment of a general banking law, stipulated the re-
sponsibility of stockholders, and prohibited the suspension
of specie payments. While private corporations could no
longer be created by special laws, the General Assembly
was clothed with large authority to provide for their estab-
lishment by the enactment of general laws.1%4
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The period which intervened between the admission of
Iowa into the Union in 1846 and the enactment of the Code
of 1851 was not characterized by any important change iff
the general system of road administration. The relative
powers vested in the township and county remained sub-
stantially the same as outlined during the Territorial
period. But other important movements and problems had
appeared. These included: first, the building of plank and
graded toll roads, which served as connecting links between
the ordinary wagon road on the one hand, and the railroad
of a later time on the other; second, the question of whether
a liberal or a rigid application should be made of the
constitutional provisions and the statute laws governing the
organization of corporations; and finally, the problem of
regulating what even at that early date were clearly under-
stood to be public service corporations.

Towa had but few navigable rivers, and these were useful
as agencies of transportation only during certain months
of the year. The pioneers in pushing on into the interior
and western counties found it more and more difficult to
market their produce. Roads were impassable during those
seasons of the year when navigation was possible and thus
it was very difficult for the farmer to get his produce to
market in time to secure the advantage of high prices. As
a logical result of economic conditions, therefore, the de-
mand for a more permanent system of highways connecting
the Mississippi River with the principal market centers and
farms of the interior counties became imperative. The set-
tlers early recognized that without efficient means of trans-
portation the economic progress of the new Commonwealth
would be greatly retarded.

The plank and graded toll roads were, therefore, a neces-
sity during the period immediately preceding the intro-
duction of railroads. Such roads would enable the farmer
not only to haul much heavier loads, but also to take his
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produce to market at the proper time from the standpoint
of navigation and high prices. The graded toll roads, to-
gether with one or two plank roads, constituted the prin-
cipal channels of transportation and were the logical
precursors of the railroads, serving much the same purpose
during the decade immediately following the admission of
Iowa into the Union that roads of steel served at a later
period.

Moreover, largely as a result of economic necessity, these
permanent roads were very generally constructed by pri-
vate corporations and operated as private enterprises: it
was not practicable for the early settlers to undertake their
construction as a function of either State or local govern-
ment. This being true, the private ownership and operation
of transportation agencies, which were recognized to be
public in character judged from the standpoint of service
rendered, called up for the first time in Jowa history the
important question of State regulation and State control.
Furthermore, in reference to this important problem the
pioneers of Iowa clearly recognized the following facts:
first, that the right to charter corporations of this class
logically carried with it the right of supervision and con-
trol; second, that private property could not under any
circumstances be taken for private use even by paying a
just compensation, and when taken for public use, not only
a reasonable price should be paid but the right of super-
vision and control on the part of the public ought to be
made secure; and third, that a corporation might be private
from the standpoint of ownership and management, and
public from the equally important standpoint of the service
rendered.

Under the pioneer conditions of early Iowa and in the
face of the considerations above outlined, it logically fol-
lowed that some men would adopt what were generally
understood to be liberal views, while others would hold
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more rigid ideas as to the extent of regulation and control
which should be exercised by the State. Largely as a result
of the ‘‘wild-cat’’ banking schemes of the period immedi-
ately preceding the admission of Iowa into the Union, the
Constitution of 1846 was very rigid in its provisions rela-
tive to the chartering of private corporations. This being
true, graded and plank road companies, and other similar
corporations were chartered by special acts rather than
under a general law. It was believed, however, by many
well informed men that the absence of liberal constitutional
provisions and liberal legislation along this line was greatly
retarding the economic progress of the new State. The
period from 1846 to 1851 marked the beginnings of an agita-
tion for State regulation and control of public service cor-
porations which, continuing to the present day, has come to
include the whole field not only of so-called public service
corporations, but of certain great producing corporations
as well. Indeed, the demand of the early settlers of Iowa
for State regulation and control of plank and graded toll
roads is based on the same fundamental principles as is
the demand which is frequently made at the present time
for the regulation of the Standard Oil Company, the United
States Steel Corporation, and the American Tobacco Trust.
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ADMINISTRATIVE CENTRALIZATION: THE
COUNTY ROAD SUPERVISOR
1851-1853

It is generally conceded that the Code of 1851 is from
many standpoints the most important compilation of laws
ever adopted by the General Assembly of Iowa. The three
commissioners who drafted the revision were all men of the
highest order of ability, possessing special knowledge along
political, legal, and constitutional lines.’*®* It was assumed
that they would not change the substance of the statutes
then in force, but would merely reduce the laws of the State
to a logical and orderly system. At the same time it ap-
pears that the statutes which had been handed down by the
Legislative Assembly of the Territory and later amended
by the General Assembly of the State were productive of
so much confusion and were so disconnected that thorough
and systematic revision meant a more or less complete re-
drafting of the whole body of the law. Accordingly the
Code Commission went beyond the original purpose of the
General Assembly and prepared a new and vastly more
logical compilation of the laws of the Commonwealth.

Anyone who makes a careful study of the history of tax-
ation in Iowa must necessarily be impressed with the
progress along fiscal lines which was made in the provisions
of the Code of 1851.*% And the same improvement is ap-
parent in the case of road legislation and administration.
In fact the whole machinery of township and county govern-
ment was simplified and made more efficient — especially
from the standpoint of actual administration — by the pro-
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visions of the new code. What had been a complicated net-
work of disconnected laws was reduced to a logical system.
‘What had been a hopelessly decentralized and inefficient
system of local administration was made more centralized
and therefore more economical and efficient. The number
of local officers was somewhat reduced; the authority of
the county as a unit of local government was greatly en-
larged, and the powers heretofore exercised by the board
of county commissioners were placed in the hands of the
county judge. In the assessment of property and the equal-
ization, levy, and collection of taxes, in the administration
and control of roads and bridges —in fact, along all the
important lines of local activity — the county was not only
vested with additional power and authority, but such power
and authority was placed in the hands of fewer officials who
were made more directly responsible for their acts. In
other words, the Code of 1851 stood for at least three
things: first, simplicity and therefore economy; second,
logical and systematic arrangement; and finally, more di-
rect and efficient administration of law.

Before making an analysis of the road legislation con-
tained in the Code of 1851 it may be well to examine with
some care the forces which brought about such radical
changes. Why, for example, was the board of county com-
missioners abolished and its powers vested in the county
judge?! Why was the former decentralized local organiza-
tion for the administration of roads abolished and a county
road supervisor provided? What were the motives which
caused so large an amount of fiscal authority along prac-
tically all lines to be transferred from the township to the
county? Unfortunately the available source materials for
the history of the period do not contain sufficient informa-
tion to warrant absolutely positive conclusions. At the
same time by making a careful intrinsic study of the road
legislation of the Code of 1851 in comparison with earlier
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laws, both Territorial and State, and by supplementing this
study with such documentary and newspaper materials as
are available it is possible to give at least partially satis-
factory answers to these questions.

Moreover, in this connection, and also from the stand-
point of scientific reform along the line of road legislation
and administration, it is especially desirable to consider the
arguments which were made for and against the system of
administrative centralization which characterizes the local
government provisions of the Code of 1851. Indeed, it is
true that in a large measure the arguments which were used
against the county road supervisor, and in fact against the
whole plan of a more central administrative control at that
time, are substantially the same as continue to be advanced
against similar reforms which from time to time have been
brought before the General Assembly. Furthermore, it
may safely be alleged that the considerations which in 1851
were urged in favor of a larger measure of administrative
centralization in local government and administration ap-
ply with greater force under present economic conditions.
And so, an analysis of the arguments and motives which
resulted in the legislation of 1851 may have a direct and
most important bearing upon reforms which are now being
proposed for the more economical and efficient administra-
tion of roads and bridges. The Code of 1851 was far in
advance of anything which preceded it or which has been
adopted since that time along the lines of simplicity, econ-
omy, and efficiency; and so desirable reforms — for ex-
ample, provision for a county road engineer —may be
secured by practically reénacting certain parts of that
earlier law. This is only another way of saying that during
the last sixty years there has been a backward movement in
the administration of roads as well as in the assessment
and collection of taxes.!®?

As has already been pointed out, the administration of



80 HISTORY OF ROAD LEGISLATION IN IOWA

roads and bridges is a function of township and county
government.'®® This being true, it is quite impossible, or
at least very difficult, to understand the new methods of
road administration without knowing, at least in a general
way, the fundamental changes made in the system of local
government and the reasons which brought about these
changes. For example, it is difficult for one fully to appre-
ciate why the decentralized system of local road supervision
was abolished and the office of county road supervisor cre-
ated unless he understands why the board of county com-
missioners was at the same time abolished and its powers
given to the county judge. Nor is it possible to grasp fully
the meaning of the radical changes made in the system of
road administration unless one understands the modifica-
tions which were made in the powers and authority of
township trustees and other local township officials. And
in this connection it should always be borne in mind that
local government is like an organism all of the parts of
which are so closely inter-related that any important change
made in one part thereof necessarily affects the whole.

The columns of the Burlington T'ri-Weekly Telegraph
and of one or two other contemporary newspapers contain
instructive materials bearing upon the Code of 1851.1% An
analysis of these materials in connection with an internal
study of the code itself, as has been pointed out, may have
a direct bearing upon the present good roads movement,
simply because the success of any good roads movement
depends in so large a measure upon the character of local
administration and control.

In a contribution entitled ‘‘The New County Organiza-
tion?’, signed ‘‘J. W. G.’’ there appears a very clear state-
ment of some of the arguments advanced in favor of
reducing the number of local offices and establishing a more
efficient, economical, and centralized plan of local govern-
ment. The writer states that the business of his county
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was being conducted by eight officers — a judge of probate,
a district clerk, a school fund commissioner, three county
commissioners, a recorder of deeds who was also treasurer
and collector, and a county commissioner’s clerk — while
the code under consideration proposed to reduce this num-
ber to three — a county judge, a county clerk, and a record-
er who at the same time was to act as ex officio county
treasurer, thus saving his county $1,530, which in addi-
tion to probate fees paid into the county treasury would
amount to a total annual saving of $2,250.17° Thus the
argument of greater economy was a favorite one. At the
same time it was pointed out that the inducement to charge
exorbitant or illegal fees was removed by providing that
such fees should be paid into the county treasury.

To the objection that the powers conferred upon the
county judge were too great to be vested in any one man, it
was pointed out that he had no greater authority than was
then possessed by the county commissioners, fund commis-
sioner, and probate judge. ‘‘Instead of having three men
from remote parts of the county meeting once in three
months, and holding a session of three days’’, it is urged
that ‘‘we will have an officer who will devote his whole time
and attention to county business. He will become familiar
with the county finances. The same accounts will not be
likely to be audited and paid a second time.’’*"* A strong
point was also made of the fact that the county court would
be a permanent organization, in session all the time attend-
ing to the wants and needs of the people.

In reply to the argument that the plan of greater central-
ization was undemocratic, it was suggested that from the
standpoint of true democratic government, economy and
efficiency were quite as essential as a multiplicity of local
officials. The argument was frequently advanced with
much force that to elect but few officials, pay them fairly
well, and hold them directly responsible for an honest,

6
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economical administration was in itself the very essence of
real democracy. These statements are mentioned for the
special reason that they are quite as applicable under exist-
ing conditions as during the period under consideration.

In a communication signed ‘‘A County Officer’’ an at-
tempt was made to reply to the arguments of ¢“J. W. G.”’
The accuracy of the estimated saving under the new system
was questioned, and it was suggested with no little sarcasm
that ¢“this is not the first time economy has been preached
from the closets of lawyers, and figures have been dogmat-
ically given, without the slightest foundation in truth, in
favor of changes, which, when made, have universally been
disastrous to the tax paying public.”’*"? Objection was em-
phatically made to the centralization of power in the hands
of only two or three county officers, as provided in the pro-
posed new code. The fact that three officers were to per-
form the duties exercised by eight under the old system
irritated the democratic sensibilities of ‘‘ A County Officer’’.
And so he says: ‘“Why not make His Eminence, the County
Jupce, perform them all, and ring the Town Bell into the
bargain?’’ In this way a much greater saving would be
realized. Moreover, it was alleged that the new system
proposed to farm out the county offices by paying a regular
salary and then appropriating the fees for the benefit of the
public. If the public officers could do this, the county might
also ‘‘sell goods, buy pork, build plank roads, and go into a
general system of making money.’’178

Criticism was also lodged against the anti-democratic
features of the new system — especially the office of county
judge. Among other statements ‘A County Officer’’ con-
tends that ‘‘the principle that representation and taxation
should go together, is one which has been fought for cen-
turies ago, and to which all parties now give a willing as-
sent. If one officer can supplant three in administering
county matters, why can it not be done in legislatures. . . .
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‘Why should not ‘North of Flint’ and ‘South’ too have a
voice in county business, as well as the town?’’174

It therefore appears that some people contended that the
different parts of the county should be represented in order
that justice might be done to all sections and especially that
the interests of the rural districts as distingunished from the
towns and cities might better be conserved. While the spirit
in which this argument was brought forward is no doubt
open to criticism, the argument itself possesses real merit
and has exerted an important influence in determining the
character of the organization of county government.

The two communications of which an analysis has just
been made are typical of the arguments used for and against
the system of county government proposed by the commis-
sioners who drafted the Code of 1851. Those who favored
the county judge system argued that it would be more
economical and efficient than the old system and that it was
equally democratic. In fact, the question of democracy was
the main point of contention between the supporters and
opponents of the proposed plan of local government. The
advocates of the plan declared that the board of county
commissioners under the old system was primarily an ex-
ecutive rather than a legislative body, and that there was
no more reason for selecting three commissioners than for
choosing five or six Governors or as many sheriffs. They
also argued that after all, representative government does
not depend upon the election of numerous officers, but rath-
er upon giving the people the right to vote for their own
representatives who are held responsible for their acts.
That is to say, county government with three officials would
be just as representative, or perhaps more so, than county
government with six or seven or perhaps a dozen officials.! 78
For instance, one writer declared:

T understand everyone is represented within the meaning of the
phrase which your correspondent so grossly misunderstands, when
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he has the opportunity of voting for those who are to make or ad-
minister the laws under which he lives, whether the number of such
persons be few or many, and the town or county have an equal right
to vote for the County Judge, Clerk, or Recorder.

I do not understand that there is anything in the democratic
principle which requires offices to be created for the benefit of the
officer, which requires seven men to be kept in pay to perform the
labor that three men would perform better and cheaper. Economy
is the handmaiden of democracy, and efficiency is not its antagonist.

If the labor is more than one man can perform, give the
supervision to one, give him the means necessary to go through with’
it, and make him responsible for its performance.17¢

On the other hand, the opponents of the proposed system
insisted that altogether too much power was conferred upon
the county judge. It was declared that he might draw
money out of the treasury for his own private purposes
without any “‘possibility of detection’’; and that the ‘‘po-
litical party that has the hardihood to father such a bill of
abominations, will soon be beyond the aid of either doctors
or lawyers.’’*?’” Another writer, who signed himself ‘“T?’,
called attention to the fact that the machinery of local gov-
ernment had been changed at least three times during the
last few years, and that when these changes were made the
people were ‘‘tantalized with profound calculations of the
great economy’’, which had never been realized in practice.
In fact, the main arguments against the county judge sys-
tem were summed up by this writer as follows:

1. It gives to one county officer unheard of authority and power,
‘not only over his brother officers, but over the people, and elects him
for an unprecedented length of time.

2. It places all the other officers entirely under the control of
this officer, and renders everybody and everything subservient to his
beck and nod.

3. It deprives two-thirds of the people of their rightful repre-
sentation and voice in administering their own internal and local
affairs.
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4. By a system of speculation, by the county, upon the fees of
the officers, it renders the county more than liable to the ordinary
results of speculation of private individuals, to lose more than it will
gain,

5. By this system, it threatens to make every county office a di-
rect burden upon the county treasury, to be supported only by
increased taxation of the people.

6. By this system, based upon the false estimate of population
instead of work, the county officers will be erowded with more work
than they can possibly perform, and the people will be hampered at
every step in the transaction of public business.

7. That the figures given to you as [to] the proposed extent of
saving to each county and to each tax payer, are void of any founda-
tion in truth, and that there cannot possibly be any saving effected
under it, but on the contrary an increased expenditure.l7®

In this connection it may not be altogether irrelevant to
observe that American democracy does not yet seem to fully
understand the fact that real representative government
does not consist in creating offices for the benefit of office-
holders. Nor is there an adequate appreciation of the im-
portance of efficiency in administration — which frequently
means more centralization in the administration of the af-
fairs of government, national, State, and local. It is the old
question of individualism and the pursuit of individual gain
for its own sake as contrasted with the higher civic ideal of
public service which after all is the real basis of just and
efficient government.

Pioneer democracy in Iowa, as well as in other jurisdic-
tions, tended to over-emphasize the importance, first, of the
elective principle, and second, of the multiplicity of offices
filled by men supposed to be directly responsible to the
wishes of the people. The contention that if it is impossible
for one man to direct the work (for example, to look after
all the roads in a certain county) he should be given general
supervision over the men who do the actual work, in the
interests of uniformity, economy, and efficiency, is a well
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recognized principle of politiecal science; and at the present
time there is some recognition of the importance of this
principle in the movement for good roads. It is interesting
to observe that this is exactly the point made in the com-
munication above referred to and which aroused such
strenuous objection on the part of the opponents of the
proposed system. Indeed, as has already been said, the
arguments presented both for and against the Code of 1851,
because it provided for a more central type of administra-
tion, are almost exactly the same as those advanced at the
present time in favor of or in opposition to the good roads
movement.

It would be repetitious to review other newspaper sources
dealing with the code, since they consist in the main of a re-
statement of the facts, suggestions, and arguments already
outlined. It is only necessary to add that the temptation
on the part of the legislators to make slight amendments to
practically every section of the code, provided it could be
accomplished ‘‘without doing too much damage’’, did not
pass unnoticed. This frailty of the average legislator is
well characterized in an editorial in the Muscatine Jour-
MLI"IO

The code as adopted by the General Assembly in 1851
provided for the following county officers: a county judge,
a clerk of the district court, a county attorney, a recorder,
a sheriff, a surveyor, a coroner, and a supervisor of roads,
all elected for a term of two years except the county judge
who was elected for four years. It will be observed that
after all the debate and discussions about abolishing offices
the number was left substantially the same as before —
except that a county judge was provided, in lieu of the board
of county commissioners, and was made the ‘‘accounting
officer and general agent of the county.’’’8® Thus the
county judge was given essentially the same power and
authority with reference to the administration of roads and
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bridges as had formerly been exercised by the board of
county commissioners.

Among other provisions the code stipulates that ‘‘the
county court has the general supervision over the highways
in the county with power to establish and change them as
herein provided and to see that the laws in relation to them
are carried into effect.’’®! It is further provided that
county and State roads should be sixty-six feet in width —
but for good reasons the court is given authority to fix a
different width, not less than thirty-three feet. Among the
additional powers conferred upon the county court in the
matter of roads mention may be made of the authority of
prohibiting any person from riding or driving faster than a
walk across certain bridges, and of acting as the fiscal and
accounting agent of the county in the administration of
highways.

The road law of the Code of 1851, which is much more log-
ical and systematic than any preceding statute, is arranged
under the following headings: (1) general provisions, (2)
manner of establishing county roads, (3) establishment and
alteration of State roads, (4) road taxes, (5) making and
repairing roads, and (6) manner of conducting the fiscal
operations connected with the road tax. The subject mat-
ter under each title or heading is placed in consecutive form,
and all unnecessary details are eliminated. Indeed, from
the standpoint of brevity, logical form, and systematic ar-
rangement, as well as in the matter of centralized respon-
sible administration, the Code of 1851 in general, and the
road provisions in particular, represent the high water
mark of constructive legislation in Iowa — a fact which is
largely, perhaps almost entirely, due to the high character
and ability of the three Code Commissioners.

The provisions of the new code dealing with the manner
of establishing county roads are in a large measure a con-
densed statement of the requirements found in the earlier
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statutes. Thus, four weeks notice at the court house and in
three public places in each township through which the
proposed road is to pass is required before the petition ask-
ing for its establishment is presented to the county court.
It is further specified that such notice must state the prin-
cipal points through which the road is to pass and the time
at which application will be made to the county court for
the appointing of a commissioner to examine and report
upon the desirability of establishing the road.!** The se-
curity required is much the same as in former acts, but it
is provided that if the proposed road is less than five miles
in length security must be given for the absolute pay-
ment of all necessary expenses.

After the notice is posted and the necessary security has
been given, the court, that is the county judge, ‘‘shall pro-
ceed to the consideration of the case, and if satisfied that
the above mentioned prerequisites have been complied with
shall appoint some suitable and disinterested inhabitant of
the county a commissioner to examine into the expediency
of the proposed road and to report accordingly.’’18® It is
made the duty of this commissioner to view the road; but in
doing so he is not ‘‘confined to the precise matter of the
petition but may inquire and determine whether that or any
road in the vicinity answering the same purpose and in
substance the same be required’’,'®* taking into considera-
tion both the public and the private convenience and in-
convenience and at the same time making a careful estimate
of the expense of the proposed highway. In case his report
is adverse, there are no further proceedings; but in case it
is favorable, the county judge is clothed with authority to
receive claims for damages and appoint appraisers to ad-
judicate the same prior to the actual laying out and opening
of the road. If the circumstances are favorable, the com-
missioner may proceed at once to lay out the road; but if
the precise location of the road can not be readily ascer-
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tained ‘‘he must call to his aid a competent surveyor and
the necessary assistants and cause the line of the road to be
accurately surveyed and plainly marked out.’”” Other de-
tails concerning the duties of the special commissioner,
including his per diem allowance, are contained in the law.18®

After the filing of the special commissioner’s report in
favor of the road, it is made the duty of the court to appoint
a day for acting upon the same, which shall not be less than
sixty nor more than ninety days from the time of receiving
the report. All claims for damages must be in writing and
filed in the county office within a certain specified time. The
appointment and duties of appraisers are thus explained:
¢“Upon the filing of such claim the court must appoint three
suitable and disinterested voters of the county as appraisers
to view the ground on a day fixed by the court and report
upon the amount of damages sustained by the claimant after
deducting therefrom the benefit he will receive from said
TO 7186

The large amount of power and discretion vested in the
county judge is apparent from a careful examination of the
section dealing with the hearing of testimony and the actual
establishment or rejection of the proposed road. First of
all, it matters not whether an application for damages has
actually been made, for in any event ‘‘the court may hear
testimony and receive petitions for and against the estab-
lishment of such road.”” That is to say, the county judge
may appoint appraisers, and later on other appraisers, if
necessary; but in the end he may receive evidence himself
and perform all the duties required to be performed by ap-
praisers. In order to make the law still more elastic and
clothe the county judge with additional authority and dis-
cretion, it is provided that the court ‘‘may establish or
reject the road absolutely or it may make such establish-
ment conditional upon the payment in whole or in part of
the damages awarded or the expenses incurred in relation
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thereto, as the public good may seem to require.’’? In
other words, the question as to whether a road shall be
established or not established, and all matters incident
thereto, are in the last analysis placed in the hands of the
county court.

It would seem, however, that the code provides certain
definite safeguards against the possible abuse of the large
and somewhat arbitrary powers of the county court. In -
case money is advanced for the opening of a road a memo-
randum of the same must be made, and the clerk is required
to issue a certificate to the person making such payment.
If the road is discontinued at any time thereafter, the money
thus paid is refunded to him or his legal representatives.
Finally, when damages have been paid by the county or by
an individual, the amount of such damages must be re-
funded in case the road is discontinued. Claims of this
character are made liens upon the land which may be sold
to liquidate the debt.

Some other minor facts concerning the establishment of
county roads are instructive. After the road is established
the plat and field notes are filed by the clerk, and then it is
the duty of the county supervisor of roads to open and work
the new highway according to law. In case all of the owners
of the land to be used in opening a certain road give their
written consent the proposed highway may be established
without the appointment of a commissioner. Finally, when
roads are laid out either along or across a county line con-
current action of the respective county courts is necessary
and the commissioners must take action together. In all
such cases the proposed road will not be considered as
established in one county until it has been established in
both.

That portion of the Code of 1851 dealing with the admin-
istration of roads also provides certain general rules for
the laying out and opening of State roads, which are much
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the same as those observed in the laying out and opening of
county roads. Thus, it is provided that the report of the
commissioners named in the special acts of the General
Assembly should be filed in the office of the Secretary of
State within six months from the time of the passage of the
law authorizing the road. A plat of the proposed road
together with a copy of the field notes must be attached to
the report; and the Secretary of State is required to trans-
mit copies of the plat and field notes of the portion of the
road located in each county to the proper county authori-
ties, where they are filed and recorded as in the case of
county roads. In fact, State roads after being established
are treated in all respects the same as county roads, except
that they can not be discontinued or in any way changed by
order of the county court. Indeed, it would seem that the
principal difference between State and county roads under
the Code of 1851 was that the former were authorized by
special acts of the General Assembly, while the latter were
established by order of the county court. After being once
established, State and county roads were on essentially the
same basis so far as their practical administration was
concerned.

Regarding the important matter of road taxes the code
provisions stipulate that every person ‘‘liable to pay a
county poll tax must pay a road tax of such an amount as is
fixed by the county court, which shall not be less than one
nor more than two dollars annually.’”’ This again allows
a considerable amount of discretion to the county judge.
‘While fixing the rate of poll tax, which may be worked out
on the road at the rate of one dollar a day, the county court
is also required to determine upon the property tax for
roads and bridges, ‘‘which shall not be less than one nor
more than three mills on the dollar on the amount of the
county assessment’’.'®® A higher rate may, however, be
levied by vote of the people of the county upon the question
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being submitted according to law. In addition, a special
property tax of not more than one mill on the dollar in any
one year may be levied for the building of a bridge too ex-
pensive to be constructed out of the ordinary road fund.
Unless otherwise provided road taxes are to be considered
a part of the county tax and collected in the same manner,
except that ordinary county warrants are not receivable
for that purpose.

Those provisions of the road law dealing with the making
and repairing of roads are especially instructive because
they reveal to what degree the administration of roads was
actually placed in the hands of the county supervisor and
county court. The simplicity, the clearness, and the direct
logical arrangement of these sections are apparent to the
critical reader. The powers and authority of the county
road supervisor and his relations to the county court were
carefully set forth. The township was regarded as a minor
administrative division, the deputy in each township being
appointed by the county road supervisor and subject at all
times to his orders. In other words, the county, by virtue
of the extensive powers vested in the county road super-
visor and the county judge, was the important unit of local
government from the standpoint of road administration.
In fact, it is believed that the General Assembly in dealing
with present conditions might obtain from this system of
responsible, efficient, centralized supervision and control of
roads and bridges valuable suggestions for the solution of
current problems in road administration.

Among the specific provisions for road supervision it is,
first of all, made the duty of the county road supervisor to
‘‘provide himself with a map of his county on a scale of not
less than one inch and a half to the mile, which shall be care-
fully kept and transmitted to his successor in office.’’18?
This map must show all of the roads established in the
county, and any new roads that are laid out must be added
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from time to time. In case a road is established along a
county line, it is made the duty of the supervisors of the
respective counties to apportion that part of the road upon
the county line either by agreement or by lot; and after the
same has been apportioned, the road which falls to either
county ‘‘shall belong to and be kept in repair by it.”” With
the approval of the county court the supervisor is granted
the additional authority to hire or purchase the necessary
implements required to keep the roads of his county in
proper condition. Regarding the expenditure of funds by
the supervisor it is provided that ‘‘he must annually
expend within each surveyed township or fractional town-
ship containing any portion of an established road at least
one half of the ordinary road tax levied on real estate within
such township.”” With the approval of the county court
the remaining one-half might be expended in the construc-
tion of bridges or in the making of other necessary im-
provements in any part of the county — a provision which
again shows to what extent the supervision of roads was
considered a county function and furnishes at the same time
additional evidence of the power and discretion vested in
the county court.

The provision, however, which reveals most clearly the
true character of the system of local administration pro-
vided in the code is that which makes it the duty of the
county road supervisor to appoint one deputy in each organ-
ized township of his county. The deputy thus appointed is
made directly responsible to the principal and may be re-
moved from office at the pleasure of the principal. The
compensation of the deputy must, however, be approved by
the county judge — which indicates to what extent the pow-
ers of the county road supervisor and county judge were
woven into a complete system of county road adminis-
tration.

In this connection it should be borne in mind that the ex-
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tensive powers of the road supervisor were not granted
without at the same time providing for a reasonably clear
and definite account of all work done and money expended.
Thus he was required to ‘‘keep an accurate account of the
amount of labor expended and the amount of money paid,
showing how much has been paid to each individual and for
what services or other consideration, how much on each
road or bridge and how much within each township, which
account must be verified by his oath and returned annually
to the county court on the first Monday in July.’’%°

The manner of conducting the fiscal operations connected
with the road tax is the last, but by no means the least
important, portion of the road law as set forth in the Code
of 1851. Here again space will not permit a consideration
of minute details, which may best be obtained by consulting
the provisions of the law itself.’®* In this connection it is
perhaps sufficient to observe that two classes of road cer-
tificates were issued by the county supervisor: first, general
certificates given to persons entitled to payment from the
county for labor or materials furnished at the request of
the supervisor or growing out of contracts with him, which
were receivable generally at the treasury in payment of
road taxes and redeemable out of any money belonging to
the road fund ; and second, special certificates issued to per-
sons for voluntary labor or labor in payment of their poll -
or personal road tax and receivable at the treasury on that
basis. The treasurer was required to open a distinct ac-
count with the whole road tax fund, charging that fund with
the amount of warrants paid in and cancelled. Moreover,
the books of the treasurer and the county road supervisor
must correspond and, as already noted, the county judge
was made the general accounting officer of the county.

As additional proof of the administrative centralization
inaugurated by the Code of 1851 it may be noted that the
Census Board, which corresponds to the present Executive



THE COUNTY ROAD SUPERVISOR 95

Council, was clothed with authority to make ‘‘any supple-
mental regulations . . . . which may be found neces-
sary to carry out the full spirit and intent of this chapter,
and which regulations shall be obligatory throughout the
state.”’1®2 Finally, the county court might also make cer-
tain additional regulations, ‘‘subject to any regulation made
by the statute or by the census board as above provided.’’

In conclusion it may be stated that the period under con-
sideration, judged from an administrative standpoint, was
unique in the history of Iowa road legislation. From July
1, 1851, when the Code of 1851 went into effect, until Feebru-
ary 2, 1853, when the system of district road supervisors
was established, the administration of roads and bridges
was under the joint supervision and control of a county
road supervisor elected by the people for a term of two
years and the county judge elected by the people for a term
of four years. The county road supervisor had jurisdiction
over all the roads of his county, but was made responsible
to the county judge who had inherited the powers and
authority previously vested in the board of county com-
missioners and was at the same time the auditing officer of
the county. From the standpoint of finance, responsibility
was vested chiefly in the county judge; but from the stand-
point of field work and actual supervision of the laying out,
opening, and maintenance of roads, the county road super-
visor was clothed with extensive power and authority.

For the first (and perhaps the last) time in the history of
Iowa since its admission into the Union, the township as a
unit of local government having substantial supervision of
highways was practically blotted out. Indeed, in road
administration the civil township was reduced to the status
of a minor administrative division in charge of a deputy
appointed by and directly responsible to the county road
supervisor who, as has already been suggested, was himself
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responsible to the county judge. The degree of adminis-
trative centralization represented by this system, which
made the county the one unit of local administration in
road and bridge matters, will be understood by the critical
reader when contrasted with the reforms now being urged
by the advocates of the good roads movement.

At the present time it is quite generally admitted that
township trustees should have the right to appoint the
township road.superintendent and have practically com-
plete jurisdiction over the dragging of public highways.
Under existing conditions no one would seriously advocate
the appointment of township road superintendents and
township superintendents of dragging by the county board
of supervisors, for the obvious reason that such a plan
would justly be regarded as an unwarranted usurpation of
powers and duties which may wisely be vested in the civil
township. While authorities on road legislation and admin-
istration agree that the supervision and control of roads
and bridges should rest partly with the State and partly
with the county, the fact that a substantial amount of power
may at the same time be wisely exercised by the duly elected
representatives of the township rests upon an equally se-
cure foundation.

If, however, the Code of 1851 viewed from the standpoint
of township government, represented a degree of adminis-
trative centralization which was not absolutely necessary
and which would probably not be tolerated at the present
time, its provisions relative to the office of county road
supervisor are suggestive when considered in connection
with the present movement for the creation of the office of
county road engineer. Indeed, according to the proposed
plan the county road engineer is to be given jurisdiction
over the highways of his county similar to that possessed
by the county road supervisor in 1851, and he is also to be
made responsible to the county board of supervisors in
much the same way that the county road supervisor was
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made responsible to the county judge. By way of contrast,
however, the following differences should be noted: first,
the proposed county engineer would be appointed by the
county board of supervisors and not elected by the people,
as was the case with the county road supervisor in 1851;
second, he would be an expert civil engineer and a practical
road builder, requirements which for obvious reasons did
not appear in the Code of 1851; and finally, he would not be
clothed with authority to appoint township road superin-
tendents, since the granting of such authority would be an
invasion of the legitimate and proper sphere of township
government. In short, the county road supervisor of 1851
possessed certain powers and authority which are now wise-
ly placed under the jurisdiction of the towhship trustees
and which therefore need not and should not be vested in
the proposed county road engineer.

When the Code of 1851 was pending before the General
Assembly the following arguments were frequently ad-
vanced against the county judge system, including the pro-
vision for a county road supervisor: first, the contention
that the whole general plan was arbitrary, undemocratic,
and un-American, vesting unwarranted powers in the hands
of certain officers without making them directly responsible
to the wishes of the people; second, it was alleged that the
proposed scheme of county government was not based on
the representative principle for the reason that the county
judge and the county road supervisor, coming from one
section of the county might ignore the interests of other
parts of the county; and third, it was declared to be highly
dangerous to clothe any one official with such large financial
responsibility without providing greater checks and safe-
guards to prevent the waste and misuse of the public funds.

In reply to these criticisms, the Code Commissioners and
other friends of the more centralized plan of administration
contended, in the first place, that public offices were created

7
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for the purpose of rendering public service and not for the
special benefit of any army of office seekers; in the second
place, that representative government in the last analysis
does not consist in the needless multiplication of official
positions, but rather in clothing the people of a given unit of
government, be it township, county, or State, with the right
to elect and control their representatives; in the third place,
that the simplified plan provided in the code would be more
economical and efficient ; and finally, that financial responsi-
bility could be obtained quite as well through a few as
through many public officials.

The actual success or failure of the so-called ‘‘County
Judge System’’ is a problem in political science on the one
hand and of the history of county government on the other.
In this connection it may be observed that Mr. Nelson
Antrim Crawford, Jr., of Council Bluffs has published a
very scholarly article entitled The County Judge System of
Iowa with Special Reference to Its Workings in Pottawat-
tamie County. His conclusions regarding the practical
workings and efficiency of the system are as follows:

The reason that first comes to mind for the relative difference in
the successful operation of the two systems is naturally the same
argument that was used by Iowa newspapers opposed to the county
judge system, namely, that it employed the autocratic and unrepub-
lican method of one-man rule. To be added to this reason, however,
is the fact that Jowa had no wealthy men to elect to office. The
salary of a County Judge was exceedingly small, and the duties
were exceedingly numerous. This would readily tend to one of two
results: the duties of the office would be neglected ; or graft would
occur. And these, while not present in all counties of the State,
were the two chief evil results of the system. Again, in Iowa, in
contrast to Virginia, there was strong political rivalry, and an office
like that of County Judge could easily be prostituted for political
purposes. It is these underlying circumstances, the writer believes,
which led to the extraordinary condition of affairs in Pottawattamie
County, and which made the county judge aystem intolerable to the
mass of the people of Iowa.1®8
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ADMINISTRATIVE DECENTRALIZATION: THE
DISTRICT ROAD SUPERVISOR
1853-1860

The system of centralization established by the provi-
sions of the Code of 1851, so far as it was related directly to
the administration of roads, remained in force less than two
years. It is true that the county judge system was not
abolished until July 4, 1860; but the office of county super-
visor of roads was discontinued on February 1, 1853, and
the powers which that officer had exercised were trans-
ferred to district road supervisors. Moreover, a large
amount of authority over roads which under the Code of
1851 had been possessed by the county judge was trans-
ferred to the township trustees. Thus the general super-
vision of roads became in a large measure a township rather
than a county function. At the same time the actual di-
rection of road work became a district function, each town-
ghip being divided into a number of road distriets.

From the very beginning there seems to have been serious
objection to the county road supervisor. It was felt that
he represented too much centralized control and that the
supervision of roads could be made more successful by em-
ploying local officers more closely in touch with actual
conditions. Petitions were addressed to the General As-
sembly asking that the office of county road supervisor be
abolished because it was ‘‘injurious to the prosperity of the
State.”” One of these petitions, signed by twenty-three
citizens of Davenport, reads in part as follows:

We therefore pray that the law creating a County Supervisor be
repealed and that the County Judge be authorized to district the



100 HISTORY OF ROAD LEGISLATION IN IOWA

County into road districts, by Congressional Township lines,— or by
such boundaries as he may think most convenient and proper; and
the citizens of each Congressional Township or road District be
authorized to elect one of their number to act as supervisor.194

The forces tending toward administrative decentraliza-
tion appear to have been in control in the General Assem-
bly; and so ‘‘An Act providing for the election of
supervisors and defining their duties’’, was approved on
January 22, 1853.19° According to the provisions of this
act it was made the duty of the township trustees in all of
the counties of the State to meet on the first Monday in
March, 1853, for the purpose of dividing their respective
townships into such number of road districts as might be
deemed necessary for the public good. One resident super-
visor was to be elected annually for each district.

The actual direction of highway work, which under the
Code of 1851 had been a township function in the hands of
a deputy appointed by the county road supervisor, was now
made a road district function, the officers being elected by
the people. In other words, two important changes were
made in the immediate supervision and control of road
work: in the first place, the size of the district was reduced;
and in the second place, the appointive principle gave way
to the method of election. In both respects this was a
decided movement away from a system of administrative
efficiency. This, in addition to the fact that under the new
act the township trustees possessed the authority formerly
exercised by the county road supervisor and at the same
time absorbed a large part of the power and authority
originally given to the county judge under the provisions of
the Code of 1851, makes the changes appear revolutionary
from the standpoint of administration.

Moreover, the township clerk now became a local official
with substantial anthority, being authorized to give notice
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of their election to the various road supervisors in his
township, who must appear before him, give bond, and be
sworn into office. The amount of the bond and the security
required was in each case determined by the township trus-
tees and not by the county judge, as had been the rule under
the former system.!®® In case of vacancies in the office of
road supervisor, it was the duty of the township trustees
to fill the vacancies by appointment.!®?

As an index of the authority which the county judge still ---::-
possessed in the supervision and control of roads; it may be U
noted that the act of 1853 required the townshipiclerk-¢f.::.:: -

each township to give bond to be approved by the judge in
the sum of twice the amount of the road tax in his township.
Subject to the supervision of the county judge, the financial
responsibilities of the township clerk are outlined by the
statute in the following words:

The county judge shall give an order to said clerk on the county
treasurer for all moneys collected by him as road tax upon all prop-
erty and polls within and for his township, upon the payment of
which, by the treasurer, he shall take from said township clerk
duplicate receipts for the sum thus paid him, one of which receipts
said treasurer shall deliver over to the county judge, to be filed by
him among the papers of his office, and said judge shall charge the
same to the account of the said clerk upon the ‘‘road book’’.198

That the real substance of fiscal authority in the admin-
istration of roads and bridges had been transferred from
the county to the township is, however, apparent from a
careful examination of the powers and duties of the town-
ship trustees. After the money on the order of the county
judge had been paid over by the county treasurer to the
various township clerks, thus forming a township road
fund, the township trustees distributed the same on a basis
deemed expedient for the public interest. The township
clerk in turn was required, at least once in each year, to
make a statement to the county judge accompanied with
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vouchers specifying in detail the things for which money
was paid out. Briefly stated, the county court gave the
order transferring road taxes from the county treasury to
the various road funds and at the same time examined the
expenditures of the township clerks; but the actual paying
out of money from the township road fund and the actual
distribution of money among the various road districts of
the township — functions vastly more vital and important

“:1.", —were exetcised by the townshlp trustees. Indeed, it ap-

péars that the act of 1853 was in fact a compromise between

LT the countr-toWnsth and the township-county systems of

local government in which the substance of power passed
to the township, while the form of authority remained with
the county.

The character of the annual report submitted by the dis-
trict road supervisor to the township trustees — which also
represents an important township function — is outlined in
the statute as follows:

The supervisor shall be required to report to the township trus-
tees between the first and fifteenth day of October, which report
shall embrace the amount of labor performed, the amount of money
expended, and in what way expended, and the number of days he
was employed in the faithful discharge of his duties, as well as the
condition of the roads in his district, which report shall be signed
and sworn to by said supervisor.19®

Other details regarding the method of directing road
work, the removal of fences, the planting of hedges, the
erection of guideboards, and the like, may be ascertained by
consulting the statute.?® Mention may be made, however,
of the fact that the county treasurer was required to make
out a list of the names of all persons liable to pay road
taxes, together with the amount of personal, real, and poll
tax assessed against each person, and deliver the same to
the clerks of the various townships in his county.

Finally, the new law made it necessary to repeal a great
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many sections of the road legislation contained in the Code
of 1851. The office of county road supervisor being abol-
ished, the outgoing officer was required to ‘‘make a settle-
ment with the county judge of his county, before the first
day of April next, and deliver to him all books, papers and
implements in his hands or under his control; and the
county judge shall apportion the same between the several
townships, as equally as practicable.’’201

At the same session of the General Assembly (1852-1853),
a long list of State roads was provided for by ‘“An Act in
relation to certain State roads therein named’’— the three
commissioners to review and establish each road being
named in the act.2°? The commissioners appointed in each
case were to meet on the first Monday in April, 1853, or
within nine months thereafter, and taking with them a sur-
veyor and other necessary assistants were to proceed to
discharge their duties according to law. No part of the
expense for the laying out and opening of State roads, how-
ever, was paid by the State, but such cost was distributed
among the counties through which the road passed.

In his second biennial message, Governor Stephen Hemp-
stead, under date of December 8, 1854, wrote as follows in
regard to the subject of road legislation and administration:

In this connection permit me to speak of the common roads of
our State, and to urge upon you the necessity of again reinstating
the law which required the election of a County Supervisor. That
officer had the charge and supervision of all the roads in the county.
Then there was uniformity in the opening and work done upon them
— now in some townships the roads are kept in order, and in others
nothing is done; and the consequence is, that there is no system or
regularity upon a subject which is of the greatest importance and
interest to every inhabitant of the State.208

Thus the question of the proper method of road adminis-
tration was again brought before the General Assembly.
Should the township and road district be given a larger
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measure of supervision and control of roads and bridges,
and if so, what authority should be vested in the county?
The sentiment among the people, in spite of the recommen-
dations of Governor Hempstead, seemed to be in favor of
the township rather than the county system. In other
words, there was a marked tendency toward still greater
administrative decentralization — a fact which is apparent
from an examination of the journals of the Senate and the
House of Representatives. Thus, when a number of road
bills were up for consideration, Senator George W. Lucas
from the Committee on Roads introduced a substitute bill
and recommended its passage. Senator A. C. Fulton of the
same committee presented the following minority report:

Having had under consideration, in committee, an act to provide
for the election of township Supervisors, and defining their duties,
I report against said bill as uncalled for, and recommend its in-
definite postponement.204

A motion by Senator Nathan Udell to indefinitely post-
pone the bill and also the substitute was lost, after which
the Senator moved to amend the first section by striking
out the word ‘‘township’’ and inserting the words ‘‘road
district’’. This seems to indicate that he was in favor of
enlarging the functions of the road district as a unit of
road administration —a plan which of course represents
extreme decentralized supervision and control. On the
other hand, in order to increase the sphere of county juris-
diction, Senator J. D. Test moved to amend the amendment
by inserting the word ‘‘county’’. This motion suggests a
deliberate effort to distribute authority over roads between
the road district, the township, and the county — the
amount of power to be vested in each depending upon the
attitude of the legislator toward the general problem of
local government.

The amendment presented by Senator Test was lost by a
very decisive vote, only two members voting in the affirma-
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tive — a fact which indicates that there was at that time but
very little sentiment in the General Assembly favorable to
the system of centralization in the control and administra-
tion of highways which had been created by the Code of
1851. Moreover, the amendment by Senator Udell to strike
out the word ‘‘township’’ and insert the words ‘‘road dis-
trict’’ was adopted, there being only nine dissenting votes.

That the majority of the members were determined to
retain the substance of authority over highways in the local
district is even more apparent from certain minor amend-
ments that were introduced. For example, the second
section of the bill was amended by striking out the words
“County Judge’’ and inserting ‘‘Township Clerk in each
township’’.2°® Another section was amended by striking
out the words ‘“‘County Judge’’ and inserting ‘‘Trustees,
to be approved by the Clerk’’, and by striking out ‘‘County
Judge’’ and inserting ‘‘Township Clerk’’. The fourth sec-
tion was amended by striking out the word ‘‘township’’ and
inserting the word ‘‘district’’. Finally, the seventh section
was amended by striking out the words ‘‘county judge’’ and
inserting ‘‘trustees of the township’’.2°¢ It is therefore
obvious from a careful reading of the Senate Journal that
a deliberate effort was made to transfer powers from the
county judge, first, to the township trustees; second, to the
township clerk; and finally, to the district road supervisors.
After some additional debate, the bill under consideration
was indefinitely postponed, and nothing of importance was
accomplished in the line of road legislation during the ses-
sion of 1854-1855.207

Another bill which indicates the temper of the General
Assembly regarding the subject of local administration was
introduced for the purpose of clothing the county judge
with authority to appropriate county funds toward repair-
ing roads and building bridges without a vote of the people.
As a reason for granting this large amount of discretionary
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power, it was stated that in many cases the expense of
taking a vote amounted to more than the total cost of re-
pairing the road or building the bridge. In fact, there were
many townships and road districts throughout the State
where the road tax was insufficient to construct works of
even moderate expense. The bill was defeated largely
for the reason that ‘‘a majority of the House, however,
were fearful of the fidelity of their County Judges, and so
expressed themselves, stating that this law would give the
Judges too much power, and that it would be a dangerous
act.’’208

Aside from a long list of special acts laying out State
roads,*® but two brief laws relating to public highways
were enacted by the Fifth General Assembly. The first was
an act supplemental to the earlier law providing for the
election of supervisors and defining their duties. By its
provisions the local road supervisor was given the addition-
al power of bringing suits before any justice of the peace
against any person failing to work out his road taxes or
pay the necessary commutation money.?® The second act
made both general and special road certificates receivable
in payment of county taxes the same as county warrants,
whereas up to this time only general certificates had been
accepted in payment of county taxes.

At the following session of the General Assembly (1856—
1857) a law was passed authorizing the resurvey of roads.?'?
‘Where the field notes of the original survey were lost or
destroyed, or if the survey had been defective, it was made
the duty of the county judge to cause the road to be resur-
veyed, platted, and recorded in the manner provided by
law. Notices were posted by the county judge, who also
possessed authority to hear and determine appeals on ac-
count of any injury or damage caused by the resurvey —
after which the road was declared established on the basis
of the new survey and the plat and field notes were filed
according to law.
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At this session of the legislature an unusually large num-
ber of State roads (eighty in all) were provided for by
special acts, a practice which was prohibited by the new
Constitution adopted in August, 1857. In fact, judging
from the following statement, it would seem that a desire to
meet the needs of a growing and expanding community was
not the sole motive of the General Assembly of 1856-1857
in establishing so many State roads:

It not only became apparent that this work [the laying out of
State roads] had too often degenerated into mere schemes of pol-
iticians, either to acquire influence and votes, or to pay off debts
already incurred, but that railroads then rapidly extending west-
ward, would largely obviate the necessity for even genuine State
roads. So the convention of 1857, in Article III, Section 30, of the
present constitution, prohibited the general assembly from ‘‘laying
out, opening, and working roads or highways.’”” The summer of
that year saw the last parties engaged in laying out State Roads.
The legislature of 1856, however, had been so industrious in the
establishment of State roads, that it takes almost three pages in the
index merely to name the various laws or sections in which they
were decreed. The commissioners in the summer of that year were
very active and ‘‘made hay while the sun shone,”’ well knowing
that the laws would provide for no more such roads. And so this
usage — 80 pleasant to its beneficiaries — came to an end.212

As has already been indicated, the provisions of the Con-
stitution of 1857 were more liberal in the matter of charter-
ing private corporations than were the provisions of the
Constitution of 1846. At the same time many forms of
special legislation were prohibited?*— a subject to which
Governor Grimes referred in his second biennial message
as follows:

All the general laws of the State require some modifications to
adapt them to the provisions of the New Constitution. Several new
acts of a general character will also be necessary. Special legisla-
tion is opposed to the true theory of a Republican government, and
is the source of great corruption. The New Constitution inculcates



108 HISTORY OF ROAD LEGISLATION IN IOWA

most strongly the duty of general legislation, and declares that ‘‘in
all cases where a general law can be made applicable, all laws shall
be general, and of uniform operation throughout the States.214

As a matter of fact, special legislation for the assessment
and collection of taxes for State, county, or road purposes;
and for the laying out, opening, and working of roads and
highways was prohibited in express terms by the new
Constitution.??® It was also provided that ‘‘No corpora-
tions shall be created by special laws’’; but corporations
including banks with the privilege of note issue might be
established by general laws.??¢ Thus the new instrument
was made more elastic and therefore more responsive to the
rapidly developing economic life of the Commonwealth.

In the same message Governor Grimes also called the at-
tention of the General Assembly to the act of Congress
admitting Iowa into the Union, which act declared ‘‘that
five per cent. of the net proceeds of sales of all public lands
lying within the said State, which have been or shall be sold
by Congress from and after the admission of said State,
after deducting all the expenses incident to the same, shall
be appropriated for making public roads and canals within
the said State, as the Legislature may direct.””#” This act
had been accepted by the State, according to the Governor,
with the understanding, however, that five per cent of the
net proceeds of the sales of all public lands within the State
should be used to support the common schools.?8

Governor Grimes explained that at the time this eontract
was made between the State and the United States, Con-
gress disposed of the public lands in no other way than by
bona fide sales for money; and this obligation was based
upon a similar obligation on the part of the State that lands
owned by the general government should not be taxed and
that the lands of non-residents should not be taxed higher
than the lands of residents. The policy on the part of the
United States of selling public lands for cash, however, had
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not been continued; but large tracts of land had been en-
tered by holders of military land warrants, thus destroying
the trust the Federal government held for the State in the
matter of supporting common schools and making public
roads and canals. Governor Grimes estimated that on
June 30, 1856, military land warrants located in the State
covered 10,929,692.3 acres — the amount due the State being
$682,980.20. ‘‘I recommend’’, said the Governor, ‘‘that
Congress be again memorialized on this subject, and that
suit be authorized to be instituted against the United States
for the recovery of the amount due, in the Court of
Claims,’?#1®

The agitation against the county judge system and in
favor of a more decentralized plan of local government re-
sulted in a number of bills being brought before the General
Assembly in 1858. Moreover, while there appears to have
been general opposition to any plan of centralized adminis-
tration, specific objections were made to the conferring of
so much power on the county judge. To be sure, much of
the authority possessed by that official according to the pro-
visions of the Code of 1851 had already been transferred to
various township officers — especially to the township clerk
and board of trustees. These changes, however, were not
sufficient and a large number of taxpayers insisted upon
more sweeping measures.

Since it is not possible to understand the administration
of highways and bridges without having a general knowl-
edge of the whole system of local government, the necessity
from time to time of making a brief presentation of im-
portant changes in township and county organization will
be apparent to the critical reader. Thus, if the abolition of
the county judge system would change both the spirit and
form of the administration of highways in Iowa, it is ob-
vious that the reasons and motives producing such a change
ought to be clearly understood. In the last analysis the
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same forces which oppose efficient, centralized administra-
tion in one department of local government will be found to
operate throughout the system as a whole; for as already
suggested the system of local government is like an organ-
ism with its various parts and functions closely related.?*

The objections urged with so much force against the
county judge system of local government are clearly stated
in a petition presented to the General Assembly in 1858,
which reads in part as follows:

1st, The powers now conferred upon that officer are almost un-
limited in extent. Against their improper use no checks or safe-
guards have been provided, that are adequate to prevent or speedily
correct official peculation, oppression or fraud. They constitute
their possessor a petty Autocrat, by whom they may be, and too
frequently are wielded in a tyrannical manner, and in direct oppo-
sition to the wishes and interests of the people whose servant he
should be.

2nd, The centralization of such unlimited powers in the hands of
a single individual, particularly the power of levying taxes at will,
without the expressed or implied consent of the payers — of binding
them, as their financial agent, in contracts of which they are ig-
norant or do not approve — and of arbitrarily expending the public
revenue as his personal interest or caprice may direct —is a policy
inconsistent with the fundamental principles of republican govern-
ment, at all times dangerous, and never expedient.

3rd, The will of the majority can be better carried out, and the
public business more faithfully transacted under a system of gov-
ernment based on representation from different parts of a county,
than any other that can be adopted, while at the same time it
creates among the people an interest in the management of their
public affairs that tends to prevent extortion, embezzlement and
mal-administration in office.

Your petitioners therefore pray your Honorable bodies to abolish
entirely said office of County Judge, and to substitute therefor —

1st. The office of Probate Judge in name and effect, the duties
of which shall be of a probate character only, with appellate juris-
diction of criminal actions within the jurisdiction of a Justice of the
Peace, and
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2nd, A Board of Supervisors, similar to that elected under the
Township organization of New York, Wisconsin or Illinois; or a
Board of Commissioners and County Auditor, such as obtain in
Ohio, Pennsylvania or Indiana.221

People, however, were by no means of one opinion as to
the proper system of county and township government.
There were some who desired to return to the county road
supervisor as provided for in the Code of 1851. On the
other hand, a considerable number believed that the town-
ship should be made an even more important unit of local
administration. Between these extreme views almost every
shade of opinion could be found in the General Assembly of
1858.

It was on January 19th that Mr. Dennis A. Mahoney pre-
sented a resolution in the House of Representatives which,
among other things, provided that a system of township and
county organization should be adopted which should include
‘‘the abrogation of the office of County Judge; the creation
of the office of County Supervisor of roads who shall have
jurisdiction of road matters, or, by law may be provided
the creation of a fiscal agent in each county under whose
authority county funds shall be disbursed’’.22? In other
words, Mr. Mahoney, while objecting very seriously to the
county judge system, nevertheless believed in the necessity
of a county supervisor of roads.

A few days later Senator Jonathan W. Cattell of the
Committee on Township and County Organization intro-
duced in the Senate a series of resolutions which provided
for the abrogation of the office of county judge and the
establishment of a board of county commissioners or town-
ship supervisors, and which at the same time made pro-
vision for the levy, collection, and disbursement of taxes for
road and township purposes by the proper township of-
ficers.222 Among the instructive features of this resolution
was the proposal to establish the office of county assessor
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to assess real property once in four years, leaving to town-
ship assessors the annual assessment of personal property.
The resolution by the committee thus represented a strange
mixture of the township and county principles of local ad-
ministration. The majority favored abolishing the office of
county judge; but there appears to have been no agreement
regarding a desirable substitute —some preferring the
commissioner system and others a county board of township
supervisors. On being put to a vote, however, the county
judge was retained by a small majority, indicating that the
modified system of centralization still enjoyed considerable
support in the General Assembly.2?* At the same time it is
evident that while no definite general plan of action was
perfected in 1858, forces existed which were to produce sub-
stantial changes at the succeeding session of the General
Assembly.

A few days after the defeat of Senator Cattell’s resolu-
tion Mr. Lincoln Clark of Dubuque offered a resolution in
the House of Representatives for the appointment of a
commission of three persons learned in the law for the
purpose of revising the laws then in force, and drafting a
new system of laws to embrace the following features:

1st. A township organization for the assessment of property and
the collection of revenue.

2d. The separation of the offices of County Recorder and Treas-
urer, and that they be held by different persons.

3d. The retention of the office of County Judge, with juris-
diction in orphans, administrative and probate matters.

4th. The establishment of a Commissioners Court, to be com-
posed of the County Judge and two or more persons, which court
shall have jurisdiction of roads, public buildings and revenue, so
far as the latter shall not come within the scope of the powers of the
township officers.

5th. The establishment of a Court to be denominated the Court
of Common Pleas, which shall have jurisdiction co-extensive with
the District Court, except in capital cases. This system to embrace
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every county in the State which has a population of over
thousand. Said Court to be of the character of a Circuit Court,
and to embrace not less than four counties in one circuit, and to
have one Judge for each circuit, whose salary shall be fixed by law,
but shall in no case exceed that of a Judge of the District Court.

6th. The creation of the office of County Auditor, a fiscal agent
for the county.

Tth. The office of Supervisor of roads, whose duty it shall be to
open and keep in repair all roads in the county in such manner as
ghall be provided by law.225

A careful reading of this resolution in connection with
the earlier one referred to suggests to the critical reader
that at that time, the General Assembly was simply groping
in the dark as to the proper steps which should be taken in
reorganizing the system of local government. The Clark
resolution seems to accentuate the importance of the county
principle; but it is evident that its author believed that the .
county judge acting alone should not be intrusted with such
large powers —in other words that two or more persons
should be associated with him as a commissioners court to
have jurisdiction over roads, public buildings, and revenue.
Again it is obvious that there was a compromise between
those who believed that the county judge system should be
abolished entirely and those who felt that it ought to be re-
tained without any substantial change.

In this connection the following brief statement in The
Daily Gate City (Keokuk) regarding proposed changes in
the system of local government with special reference to the
subject of county finances is suggestive:

Different plans are suggested for the management of county
finances. One wishes a county auditor vested with all the financial
powers now in the hands of the County Judge — another would
have a board of three commissioners, and yet another suggests a
board of supervisors composed of one from each township, after the
New York plan. Several radical changes will be made in the organ-
ization of counties.226

8
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The House was decidedly in favor of abolishing the office
of county judge, but the Senate by a small majority held the
opposite view. And so no important change was accom-
plished by the Seventh General Assembly in the matter of
reorganizing the system of county and township govern-
ment. Indeed, the period was one of agitation and dis-
cussion — a work which must always precede the task of
constructive statesmanship.

Road legislation in 1858 consisted of two acts: one pro-
viding for making and repairing public highways and pre-
scribing the duties of township officers; and the other
defining the mode of laying out, establishing, changing, and
vacating State roads.??” The first provided nothing essen-
tially different from the organization of local administra-
tion already described; but the second provided a general
plan or system of laying out and opening State roads in
‘lieu of the numerous special acts which had been passed
prior to the formation of the new State Constitution in
1857.

““An Act to provide for the making and repairing of
public highways, and prescribing the duties of township
officers in certain cases’’, approved on March 23, 1858,
continued the system of annually elected district road
supervisors — the boundaries of the road districts being
determined by the township trustees.?’®* It was made the
duty of the township clerk to notify the district supervisor
of his election, penalties were prescribed for refusing to
qualify, and the road supervisor was required to give bond
¢‘in such sum and with such security as the township Clerk
may deem requisite, conditioned that he will faithfully and
impartially perform all the duties devolving upon him, and
appropriate all moneys that may come into his hands by
virtue of his office according to law?’.2?® Able-bodied men
between the ages of twenty-one and forty-five were obliged
to perform two days labor on the public roads between the
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first day of April and the first day of July. The district
road supervisor had general supervision over the actual
road work, gave notices as required by law, and saw that all
necessary tools were provided, allowing due credit for the
same.

An illustration of the compromise system of distriet,
township, and county road administration is to be found in
the interesting fact that in order to enable the road super-
visors to determine the precise location of the various roads
in their districts, it was made the duty of the county judge
of each county to furnish the township clerks with a map of
their respective townships, ‘‘on which map shall be plainly
marked all roads which are at the time of making such map
legal roads, which map shall be carefully preserved among
the papers of his office.”’

Immediately after the establishing of any new road the

county judge was required to notify the township clerks of -

the townships in which the road was located, furnishing
also a copy of the field notes — the clerk being required to
record the road on his map. In like manner it was the duty
of the township clerk to furnish each road supervisor of his
township with a map of his particular district, showing all
the legal roads in such district, ‘‘and when any new road
shall have been established, it shall be the duty of the town-
ship Clerk to notify each of the Supervisors whose district
is affected by said new road, and also to furnish a copy of
the field notes of the same, which new road shall be immedi-
ately marked on the map of said district in his possession.’’
Thus it appears that the responsibility of providing ade-
quate and satisfactory road maps was parcelled out among
the following officers: the county judges, the township
clerks, and the district road supervisors.22°

The actual levy of taxes for roads, bridges, plows, and
scrapers was vested in the township trustees, subject to the
statutory limitation that such levy ‘‘shall not be less than
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one nor more than three mills on the dollar on the amount
of the township assessment of that year.’’?®* This limita-
tion, however, did not apply to cities forming separate road
districts — in which case the tax levy was made by the city
council. The making out of the tax list for road purposes
on the basis of the assessment as returned by the local
assessor was placed in the hands of the township clerk, who
was required to make entry ‘‘upon such tax list showing
what it is, for what road district and for what year, and
shall attach to the list his warrant under his hand, in gen-
eral terms requiring the Supervisor of such distriet to
collect the taxes therein charged’’.2’®2 The tax lists, after
being made out, were given to the supervisor who was re-
quired to collect the tax either in labor or in money.22?

The extent to which administrative decentralization pre-
vailed in the actual supervision of road work while the
county judge system was still in force will be apparent to
the reader when he examines the report that distriet road
supervisors were required to submit to the township clerk.
This report embraced the following items:

1st. The names of all persons in his district required by section
six of this act to perform labor on the public highway, and the
amount performed by each.

2d. The names of all persons against whom suits have been
brought, as required by section eight of this act, and the amount
collected of each.

3d. The names of all persons who have paid their property road
tax in labor, and the amount paid by each.

4th. The names of all persons against whom suits have been
brought for the eollection of road taxes, and the amount collected
from each.

5th. The names of all persons who have paid their road tax in
money, and the amount paid by each.

6th. A correct list of all non-resident lands and town lots on
which the road tax has been paid, and the amount paid on each.

Tth. A correct list of all non-resident lands and town lots on
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which the road tax has not been paid, and the amount of tax on
each piece.

8th. The amount of all moneys coming into his hands by virtue
of his office, and from what sources.

9th. The manner in which the moneys coming into his hands by
virtue of his office has been expended, and the amount, if any, in his
possession.

10th. The number of days he has been faithfully employed in
the discharge of his duty.

11th. The condition of the roads in his district, and such other
items and suggestions as said Supervisor may wish to make, which
report shall be signed and sworn to by said Supervisor and filed by
the Township Clerk among the papers of his office.234

It is apparent that this report was much more logical,
complete, and systematic than that provided under earlier
acts. One especially instructive feature of the report is the
provision for listing the land and town lots of non-residents
— information which was particularly important in order
to prevent evasion of road taxes. After the reports of the
various district road supervisors were filed, the township
clerk proceeded to make out a correct list of all non-resident
lands and town lots on which the road taxes had not been
paid. A certified copy of this list of non-resident taxpayers
was transmitted to the county judge and by him was imme-
diately placed in the hands of the county treasurer, who was
required to collect such delinquent tax in the same manner
in which ordinary taxes were collected.

Other miscellaneous provisions of the act under consider-
ation refer to penalties, the time of working roads, the
neglect of road supervisors to perform their duties, timber
and shade trees, damages in the case of unsafe bridges, the
growing of hedges, and the removal of obstructions.?s® The
district road supervisor was obliged to keep the roads in the
best condition that the funds at his disposal would permit
and make an annual settlement with the township trustees,
who in turn distributed the road fund remaining in the
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hands of the township clerk as they might deem expedient.
It should be noted, however, that the township clerk was
financially responsible not only to the township trustees
but also to the county judge, being required to pay out
money as ordered by the trustees and at the same time ‘‘to
make settlement with the County Judge, producing vouch-
ers for all moneys paid out by him, specifying for what, and
to whom paid.’’2%¢

Thus the financial responsibilities of the township clerk
represent in a very unique manner the real nature of the
compromise between the township and county principles of
road administration. While the act under consideration
vested the substance of authority for the most part in town-
ship officials, the county judge, nevertheless, retained a
small measure of supervision even in the management of
finances. The great power and authority which that official
had exercised under the Code of 1851 had, however, been
gradually taken away and was to disappear entirely two
years later in the Revision of 1860.

As has already been noted, the Constitution of 1857 pro-
hibited special legislation for the laying out, opening, and
maintaining of roads. This being true, it was necessary
for the General Assembly to pass general legislation for
this purpose. And so ‘‘An Act defining the mode of laying
out, establishing, changing and vacating State roads’’, ap-
proved on March 23, 1858, took the place of the numerous
special laws which had been passed up to that time for the
same purpose.?8?

The county court, after receiving a petition signed by at
least twenty freeholders of the county asking for the estab-
lishment of a State road, was clothed with authority to
appoint a commissioner to view and survey the proposed
route. Prior to the granting of such an order, however, it
was necessary to file a bond satisfactory to the county court,
‘‘payable to the State of Iowa, and conditioned for the pay-
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ment of all expenses which may accrue in the location of
said road, in case the same shall not be established a public
highway*’.2%8

In the matter of the laying out and opening of State roads
a substantial amount of authority was given to the county
judge. In fact, he possessed much more power along this
line than in the making and repairing of ordinary public
highways. The commissioners appointed in each county to
survey a given State road were required to meet in ac-
cordance with the order of the county court of each county,
employ a competent surveyor, chain carriers, and other
assistants, if necessary, and proceed to discharge all the
duties outlined by law. Moreover, it is further stipulated
that ‘‘each State road shall be laid out from the place of
beginning to the place of termination on the most prac-
ticable route, always having regard to suitable ground, im-
provements already existing, section lines and intermediate
points, if any, and all State roads that shall hereafter be
established, agreeable to the provisions of this act shall be
opened and considered public highways, sixty-six feet
wide, 7289

The report of the commissioner or commissioners, after
being completed and properly signed, was deposited in the
office of the county judge of each county in which any part
of the proposed road was situated. In case the commis-
sioner or commissioners reported in favor of establishing
the road, the county court of the counties concerned, gave
due notice either by publication or by the posting of written
notices as to the time and place of a meeting held for the
purpose of hearing parties in favor of or against the laying
out and opening of the proposed highway. Any person or
persons considering themselves aggrieved by the opening
of a State road through his or their lands, were granted the
privilege of filing with the county judge a petition in writ-
ing, setting forth their claims for damages. After the filing
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of the petition the judge appointed a jury of three disinter-
ested freeholders who were required to view the road for the
entire distance and make a complete report thereon.

- If the county court considered the amount determined
upon by the jury to be just and equitable, and that the road
was of sufficient importance to cause the damages to be paid
out of the county treasury, the county might pay the same;
‘but if the court believed that the road was not of sufficient
importance to have the damages paid by the public, it
might refuse to establish the highway, unless the damages
and expenses were paid by the petitioners desiring the
establishment of the road; or in case no application for
damages had been filed, the court proceeded to establish the
road as a regular public highway.

It should be stated, however, that the rights of individuals
were still further protected by the act under consideration
and that the county court was not the final arbiter in award-
ing damages. Within a certain specified time and under
certain conditions an appeal might be made to the district
court. But in such cases of appeal from the decision of the
county court, the appellant was required to pay all costs of
the same, ‘“unless the judgment in the Distriect Court shall
exceed in amount the award rendered by the jury appointed
by the County Court.’’2#

The county court, however, was given still further discre-
tion in the matter of laying out and opening State roads.
If the district court granted more damages than had been
allowed by the jury originally appointed by the county
court, the county judge might still refuse to establish the
road ‘‘unless the parties interested in the location of said
road shall pay or cause to be paid before the opening of said
road, to the satisfaction of the County Court in case said
road is established as a highway, all expenses incurred and
damages assessed.”’ Finally, the county court was given
authority to record and establish a certain part of the pro-
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posed road when deemed of public utility and at the same
time refuse to establish the remainder.

Other minor details are provided for in the statute. The
amount of fees allowed, the method of reducing the width of
roads, and the appointment of road viewers in certain cases
may be mentioned in this connection. After the establish-
ment of a State road as provided by law, the act finally
stipulates that the portion of the road lying in any par-
ticular county should be regarded in all respects as a county
road, to be changed or altered in the same manner as other
county roads. In other words, the local administration of
State roads after being once established was exactly the
same as the local administration of county roads.24

At this point, at least three decisions of the Supreme
Court should be mentioned because of their direct and im-
portant bearing upon the subject of road legislation and
administration. In McCrory v. Griswold, et al.?4? it was
held that in case appraisers appointed to assess damages
returned too small an amount or failed to award damages
and the county court refused to set aside the report, the
petitioner might take an appeal to the district court and
have his damages assessed by a jury. This appeal, however,
could not be taken except in due, legal form and for just
cause, as the county court was clothed with a large amount
of authority and discretion in the matter of establishing a
road when the public convenience and necessity seemed to
require its establishment. In faect, the county court might
establish a road without any reference to the question of
compensation to the owners of property taken for that
purpose.

The Supreme Court thus recognized the force of that pro-
vision of the Bill of Rights, which declares that ‘‘Private
property shall not be taken for public use without just com-
pensation first being made, or secured to be made to the
owner thereof, as soon as the damages shall be assessed by
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a jury, who shall not take into consideration any advantages
that may result to said owner on account of the improve-
ment for which it is taken.’’2¢® At the same time it was
also held that before damages could be paid they must be
assessed in the regular form prescribed by law. The case
under consideration is, however, somewhat vague and in-
definite and indicates that the court was not clear in its own
mind regarding the proper method of allowing damages to
petitioners in connection with the laying out and opening of
public roads.

In the State of Iowa v. Beneke and White v. Road District
No. 124 the opinion of the lower court was reversed, it
being held that according to the provisions of Chapter 48
of the Laws of Iowa, 1853, a road district was not a regular
corporation, which could sue and be sued in the courts.
Among other observations, Justice Wright declared:

Nor is there any provision as to how they are to be made respon-
gible for the damages sustained in consequence of defects in roads
and bridges. Under such circumstances, we are of the opinion that
a road distriet cannot become a party in a court of justice in this
State.248 )

In the City of Dubuque v. Maloney24¢ the question of the
exact legal status of land used for the purpose of roads,
streets, and alleys came up for adjudication. In this case it
was held that the acts of Congress, approved on July 2,

/1836, and March 3, 1837,247 laying off the land where the
city of Dubuque is located into lots, streets, avenues, and
public squares for the public use, provided that the legal
title to the soil subject to the public easement was vested in
the owners of the lots on each side of the street, and that
when lots were sold to purchasers such purchaser accepted
every easement, privilege, and advantage represented by
the official plat as belonging to the lots. An easement was
defined by the court to be ‘‘An advantage or privilege in
lands, without profit, existing distinet from an ownership in
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the 80il”’.24¢ In other words, a street or highway was con-
sidered to be merely an easement, the actual fee simple
remaining in the hands of the owners of adjacent lots. The
city as such could simply regulate the public use of streets,
alleys, and squares. The court maintained that ‘‘neither
the ownership of the soil nor of the easement is in the cor-
pomﬁom”ZCO

The county judge system established by the Code of 1851
became operative on July 1st of that year and remained in
force until July 4, 1860. It should not be assumed, however,
that the county judge continued to possess the very exten-
sive and somewhat arbitrary powers originally granted by
the provisions of the code. It is a well known maxim of
political science that forms of government frequently per-
sist long after the substance of authority has disappeared
or has been transferred. This was in a large measure true
of the office of the county judge during the period under
consideration. Beginning with February 2, 1853, when the
law creating district road supervisors went into effect, the
county judge was rapidly shorn of much of the unusual
power which had been granted to him in 1851. Indeed, fol-
lowing the session of 1858 the office became but a shadow of
its former self. For example, the jurisdiction which the
county judge originally possessed over roads and highways
was for the most part gradually transferred to the town-
ship clerk, the township trustees, and the district road
Supervisors.

Partly as a reaction against the arbitrary authority of
the county judge, but more largely as the result of the char-
acter, training, and temperament of the early settlers, one
of the most distinctive tendencies of the period from 1851
to 1853 was the rapid growth of sentiment in favor of the
township-county principle of local government. In the
matter of roads and bridges the township trustees and
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township clerk were gradually clothed with authority that
had been vested in the county judge or county road super-
visor. Indeed, the return to the township system of assess-
ment in 1858, together with the large powers granted to the
township trustees in matters of taxation and road adminis-
tration, gave the civil township a dignified and worthy
position in the realm of local government. In the realm of
local finance, its authority had come to be practically su-
preme. Aside from a levy of not more than one mill by the
county for the making and repairing of bridges after the
same had been approved by a vote of the people, the town-
ship possessed the exclusive right to make the actual levy of
taxes for roads, bridges, plows, and scrapers subject, how-
ever, to the statutory limitation that the levy must not be
less than one nor more than three mills on the dollar. In a
word, the substance of financial power was now placed in
the hands of township trustees and was therefore brought
into closer touch with the people.

The transfer of authority from the county to the town-
ship, however, was by no means the only instance of admin-
istrative decentralization during the period from 1851 to
1860. While the general supervision of roads and bridges,
together with the power to levy taxes for their support,
became almost wholly a township rather than a county
function, the actual direction of road work was placed in
the hands of district road supervisors. Each township was
divided into road districts by the township trustees and a
road supervisor elected by the people in each district. In
other words, authority which from July 1, 1851, to February
2, 1853, had been vested in a township deputy, appointed by
the county road supervisor, was now placed in the hands of
officials elected in road districts which represented sub-
divisions of the township. Briefly stated, the size of the
district was reduced and the appointive principle was super-
seded by that of election.
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It is evident that the period under review witnessed im-
portant changes in the character of our local institutions:
it was a period of transition and compromise, in which
authority was divided between the county, the township,
and the road district which was a sub-division of the town-
ship; and at the same time powers of administration were
parcelled out among a long list of officials, including the
county judge, the township trustees, the township clerk, the
distriet road supervisor, and the district court. The town-
ship clerk represented a sort of connecting link between the
district road supervisors and township trustees on the one
hand, and between the county judge and the township trus-
tees on the other. He did, indeed, represent the cementing
principle of the local administrative organization, composed
of the road district, the township, and the county, in much
the same way that a county engineer under present con-
ditions would form a bond of union for township, county,
and State authority — giving vitality, elasticity, and pur-
pose to the whole system of administration.



VI

THE COUNTY BOARD OF TOWNSHIP
SUPERVISORS
1860-1870

The opposition to the county judge system assumed a
more definite form and purpose after the session of 1858.
As a matter of fact, the powers of the county court, espe-
cially in road administration and in the supervision of
finances, had been gradually decreasing until the county
judge possessed nothing like the authority which was given
him in 1851. Moreover, it will be recalled that this power or
a large part of it had been transferred to the district road
supervisors, the township clerk, and the township board of
trustees. But even with the office divested of the greater
portion of its real authority, the people still objected to
what was termed arbitrary, one-man power. And so the
demand for the abolition of the county judge system except
from a judicial standpoint became more and more urgent.

For reasons already suggested, it is necessary to make a
brief analysis of the causes which resulted in the overthrow
of the one-man system and the establishment in its place of
a county board of township supervisors modeled upon the
Wisconsin and New York plans of local government.?%
Again let it be observed that the administration of high-
ways and bridges is so closely woven into the very substance
of township and county organization that it is quite im-
possible to understand the road question except as a part,
and indeed a very important part, of the larger problem of
State and local administration — more especially the latter.
From the standpoint of the efficient control and supervision

126
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of roads and bridges the General Assembly of Iowa had
been moving backward since 1851. The machinery of local
administration, including the management of roads, had
been broken up and dismembered, and was now without any
responsible head possessing a sufficient amount of real
authority. The final step was to be taken by removing the
nominal head of the system, which was the county judge,
and establishing a county board of supervisors made up of
officials elected in the civil townships. In other words, the
General Assembly passed from one extreme to the other in
the organization of county government — from authority
vested in one man to authority parcelled out among a large
group of men who were strictly local or township officials.

When the General Assembly convened in 1860 a great
many petitions were presented asking that the county judge
system be abolished. Among the numerous arguments ad-
vanced against the system, it was claimed that to vest so
much power in the hands of any one man was andemocratic.
Certain citizens of Monona County considered the system
to be ‘‘undemocratic, unjust and oppressive in its opera-
tion, fostering favoritism and corruption’’;2?*! while peti-
tioners from Delaware County believed in a system of
township organization similar to that of New York or Wis-
consin, which meant a county board of township super-
visors. But the real objections to the system were more
clearly stated in a petition signed by thirty-eight electors
of Bremer County. This very instructive document reads
as follows:

The undersigned Electors of Bremer County, respectfully peti-
tion your Honorable body, and represent that the present system
of County Government in this State is, in the estimation of your
petitioners very unwise & injudicious and wholly fails to meet
the wants and requirements of the people of our State. It too
often places in the hands of designing men powers for the com-
mission of Public Grievances wholly incompatible with the System
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of a Republican Government with the County funds wholly under
his control coupled with the power to make that fund as large
almost as he may wish, there is no balance save the County Judge'’s
own sense of rectitude to regulate the expenditures of the County.

And the County is liable at any moment to be plunged ruinously
in debt for Public works, which are too often wholly unsuitable to
the condition of the people and located for the accommodation of
private interests rather than that of the Publiec.

The affairs over which the County Judge at present supremely
presides too nearly and extensively effect our dearest interests to be
submitted to the control of one man, however pure he may be in
principle or sound in judgment. These considerations among many
others have induced the undersigned to request the present Legis-
lature to materially curtail the power of County Judge, and to give
to the people & more direct and complete representation in the man-
agement of the affairs of their respective Counties.253

Thus it appears that the chief objections to the county
judge system were: first, the great danger or supposed
danger involved in placing so much power in the hands of
one man; and second, the special danger believed to exist
in giving one individual so much discretion and authority
in the important matter of finances. While the manage-
ment of road taxes had been transferred in a large measure
to township trustees, the county judge still (in 1860) re-
tained a very substantial control over the general finances
of the county. The argument of centralized authority and
arbitrary power made against the county judge had also
been made against the county road supervisor provided for
in the Code of 1851. In fact these considerations have
always been advanced in the past against any system of
efficient, responsible administration, and largely for that
reason one may expect them to be urged in the future
against any plan of constructive statesmanship for the
supervision and control of highways and bridges or the
assessment and collection of taxes. The remaining peti-
tions merely emphasize points already suggested, but do not
add anything of substantial value to the narrative.2%®
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A number of bills were introduced both in the House of
Representatives and in the Senate, dealing with the question
of township and county government and therefore with the
problem of road administration. On January 27, 1860, Mr.
Chauncey @Gillett presented a bill providing for the reorgan-
ization of counties and townships ;2%¢ while a few days prior
to this time Mr. John E. Blackford had introduced a bill
relating to the organization of new counties, which was re-
ferred to the Committee on Township and County Organiza-
tion.2®® A third bill, creating a new system of township
and county organization, was introduced by Mr. James
McQuinn ;2% and a fourth bill was presented by Mr. Charles
Paulk to establish a board of supervisors.?®” The debate in
the Senate with reference to the question of township and
county organization was for the most part postponed until
the bill dealing with that subject had been transmitted from
the House.?®® The measure, however, which became the
storm center of the session was that introduced by Mr.
Chauncey Gillett in the House and entitled ‘‘An Act for the
re-organization of counties and townships’’.2%?

In order to understand the arguments for and against the
system of administrative decentralization supported by a
majority of the members of the General Assembly it is
necessary to make a brief study of this important bill. The
fact that highway administration is an organized part of the
general field of local government was recognized by the men
who enacted the Revision of 1860. It was clearly stipulated
that the statute relating to roads and bridges must be read
by substituting ‘‘board of supervisors’’ or ‘‘clerk of board
of supervisors’’ in place of the words ‘‘court’’ or ‘‘judge”’
as the case may be, thus indicating that the two acts, one
outlining a method of road administration and the other
devising a new plan of township and county organization,
were parts of one system of local government.

The bill under consideration provided for a board of

9
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supervisors to be elected by the legal voters of each civil
township. And should ‘‘the population of any such Town-
ship exceed four thousand inhabitants and is less than
8,000 there shall be elected one additional supervisor from
such township or townships and one additional supervisor
for each 4000 inhabitants over and above 8000, 260

Among the powers conferred upon the proposed board of
supervisors the following relate directly to the subject of
roads: first, the appointment of commissioners to act with
similar commissioners appointed in other counties, author-
izing them to lay out, alter or discontinue any road extend-
ing through their own and one or more other counties,
subject to the ratification of the board; second, to lay out,
establish, alter, or discontinue any county road within their
respective counties ; third, to provide for the building of all
necessary bridges and keep the same in such repair as the
public convenience might require; and fourth, to have and
exercise the general financial anthority and power to audit
bills and accounts which had heretofore been vested in the
county judge. Consequently, if this bill became a law, it
would mean a complete and radical change in the whole
system of supervising highways and bridges and in the
general management of local finances. The bill especially
stipulated that ‘‘ After the taking effect of this act neither
the County Judge nor County Court, shall have or exercise
any of the powers hereby conferred upon the Board of
Supervisors.’’26!

Mr. Gillett’s bill providing for the reorganization of
counties and townships?®2 was ordered printed and referred
to the Committee on Township and County Organization.263
On February 17th this committee reported that in connec-
tion with a similar committee of the Senate they had
considered the bill and had agreed upon a substitute em-
bracing most of the principles embodied in the original
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bill2¢¢ A few days earlier the Senate Committee on Town-
ship and County Organization had reported a substitute for
various bills dealing with the same subject.?*® The whole
question, in fact, had been thoroughly discussed in the Sen-
ate and the committee in presenting the substitute also
submitted a report embracing the chief objections to the
county judge system.

This Senate report goes to the very heart of the whole
question of local government and local administration and
therefore has a close and vital relation to every problem
which in the last analysis must depend for its solution upon
the character of township and county organization. The
committee in their report referred to the county judge sys-
tem as one ‘‘not adapted to or consistent with the genius of
our institutions, tending as it does to centralize rather than
diffuse political power.”” The committee frankly granted
the efficiency of the centralized plan, but with the following
important qualification and exception: ‘‘We cannot concede
that it places power where it will always secure the rights of
the people by whom it is delegated.”’ In other words, it was
felt that the county judge was in some respects placed be-
yond the immediate reach of the people, thus making his
power all the more dangerous. Believing that all political
power is ‘‘inherent in the people’’ and should be delegated
only in accordance with the theory of checks and balances,
the committee concluded that the power of the county judge
was a dangerous one and ‘‘so far as it pertains to the
finances of a county, should be taken from him, and vested
in agents more immediately from the body of the peo-
ple.”’2s¢8

These objections, no doubt, possessed some real merit at
that time. They certainly appear to be very modern. In-
deed, they sound much like the objections which are fre-
quently made at the present time against any bill to create
the office of county road engineer or to render more efficient
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in some other way the general system of road adminis-
tration.

Between February 13th and March 14th the whole ques-
tion of township and county organization was thoroughly
debated in both the House and the Senate. After passing
the House on March 2nd by a vote of forty-seven to thirty-
four,?¢? the bill under consideration was messaged over to
the Senate and referred to the Committee on Township and
County Organization.?®® Here it appears that Senator
W. H. M. Pusey from the committee made a minority report
in which it was alleged that the proposed board of super-
visors would be cumbersome, inefficient, much more ex-
pensive, and in various other ways less representative than
the old system.2®® It was during the discussion of the
minority report of the committee that the different plans or
methods of reforming township and county government
were presented on the floor of the Senate.

The arguments and plans of reform outlined during this
debate are of vital interest to the student of local adminis-
tration, for almost every shade of opinion regarding the
nature and scope of what would constitute the most de-
sirable system of township and county organization was
expressed. Some members believed in the minimum amount
of change or perhaps no important change, holding that the
county judge system had proved to be satisfactory. Others
held that it would be wise to associate with the county judge
certain other officials, especially in the consideration of
financial matters ;2™ but they did not feel that it was neces-
sary or desirable to multiply offices and therefore increase
expense. As the debate proceeded, however, it became more
and more evident that the majority of members both in the
Senate and in the House favored revolutionary changes.

Aside from the provision that additional supervisors
should be elected from the civil townships on the basis of
population, no important amendment was adopted by the
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Senate.2’* The bill finally passed by a vote of twenty-three
to twenty,?”? and was returned to the House where the
Senate amendments were adopted.3” Thus, on March 14th
after weeks of prolonged debate regarding the fundamental
principles of local government the most important measure
of the session of 1860 was finally enacted into law.

The fact that there was a very general and comprehensive
discussion throughout the State of the whole question of
township and county organization is apparent from an ex-
amination of the contemporary newspaper files. The Mus-
catine Daily Journal and the Iowa Democratic Enquirer of
Muscatine, The Daily Gate City of Keokuk, The Burlington
Hawk-Eye, The Iowa State Journal of Des Moines, and
other contemporary papers contain a substantial amount of
important first-hand material with reference to this ques-
tion. The arguments for and against the proposed decen-
tralized system of local administration are presented with
a great deal of force. These arguments in the main have
already been noted in tracing the history of the bill through
the General Assembly.

Perhaps the most important consideration which was re-
peatedly urged in favor of the county board of township
supervisors was the necessity of placing power, especially
the control of finances, closer to the people. And so the
proposed system was looked upon as thoroughly democratic
and in harmony alike with the spirit of the Constitution and
the demands of the people.

A writer in The Daily Gate City makes an especially
strong statement of the arguments in favor of the new
system in the following terms: ‘‘It subverts and dethrones
just as many little kings or petty despots or possible des-
pots, as there are Counties in the State’’; ‘‘It restores that
principle and system of local self-government which was the
germ of our municipal Republican institutions, and, in all
ages of English civilization, the bulwark of individual lib-
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erty’’; ‘“The system is essentially democratic in the true
sense of the term. . . . As the people become acquaint-
ed with the system, they will like it, and will rejoice that the
‘County King’ is dethroned.’’37

There is no possibility of misunderstanding the nature
and purpose of these observations. The forces of central-
ization and arbitrary authority — or what was supposed to
be arbitrary and irresponsible authority — were brought
face to face with the forces of administrative decentraliza-
tion, or what was believed by a majority of the people at the
time to be a more democratic and responsible system of
local self-government. Moreover, these considerations
necessarily go to the very foundation principles of all gov-
ernment — more especially local government and adminis-
tration — and therefore must be thoroughly understood
before the practical statesman is able to formulate a con-
structive program of reform along the line of taxation,
roads and bridges, the public school system, or any similar
question.

On the other hand, the most important arguments urged
against the proposed system were the needless multiplicity
of offices, the increase of expenses, and the impossibility, or
at least impracticability, of holding any one official respon-
sible for honest, efficient public service. It was also alleged
that the new system was not necessarily more democratic
than the old; that is to say, the question whether a govern-
ment is or is not democratic does not depend upon the size
of the administrative unit, but rather upon the extent to
which officers are actually representative and held directly
responsible to the electorate. Nor can it be doubted that
these contentions were worthy of serious thought in 1860 or
that they have a great deal of force under present political
and economic conditions.

Early in the session it became obvious that the county
judge system would undergo some very substantial changes.
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This being true, at least three different plans might be
adopted: first, the retention of the county judge as a part
of a board either composed of two or more commissioners
or of the clerks of the various civil townships, or some other
compromise along similar lines; second, the commissioner
system substantially the same as that which now prevails
in Jowa; and third, a county board of township supervisors,
following the New York and Wisconsin plans.

But the forces which were working for a more radical
change were in the majority. While a substantial minority
was in favor of a compromise and many were inclined to
favor the commissioner system, it is apparent that the ma-
jority of the members of both the House and the Senate
were willing to experiment with a decentralized system of
township and county organization, thinking that such a
system was closer to the people, more democratic, and there-
fore more in harmony with the spirit of the Constitution.
By having the government close to the people many be-
lieved that public officials would be held more strictly
accountable for their acts and that all public service would
be placed on a more efficient basis. The considerations
which doubtless had great weight with the members of the
General Assembly are stated by one correspondent as fol-
lows:

It is not the legitimate compensation of officers, under any system
of county government, however high their salaries may be, that
makes a government burdensome and odious to the people, but it is
the robbery practiced under color of law, or the contracts made
upon inadequate information or incompetent judgment.2?5

The radical changes in local administration above out-
lined had a direct and important bearing upon the whole
question of roads and bridges. The Reviston of 1860 con-
tains the various statutes relating to roads which had been
enacted since the adoption of the Code of 1851, including
some legislation along the same line enacted by the General
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Assembly in 1860.27¢ The machinery of road administra-
tion outlined in these acts has already been described in the
previous chapter. With the exception of ‘‘An Act in rela-
tion to Roads and Highways’’, approved on April 2, 1860,27
and ‘‘ An Act for the regulation of State and County Roads
within Towns and Cities’’, approved on March 30, 1860,
the road legislation outlined in the Revision of 1860 consists
simply of the statute laws which had been enacted subse-
quent to the Code of 1851, revised and brought up to date.
The wording is exactly the same; but it is expressly stated
that throughout the chapter the words ‘‘court’’ and
¢‘judge’’ shall be changed to ‘‘board of supervisors’’ or
‘‘clerk of the board of supervisors’’, as the sense might
require. In other words, the Revision of 1860 had been
drafted before the enactment of the law which produced so
radical a change in the general system of township and
county organization.

Moreover, the change in the wording of the road legisla-
tion in the Revision of 1860 was necessary not only as a
result of the complete change in government, but it appears
that an act in relation to roads and highways expressly
provided that ‘‘the board of supervisors shall have the
same power, and perform the same duties in relation to
roads and highways in their respective counties, as have
been exercised under previous laws by county judges and
county courts, subject to such modifications as shall be or
have been made at the present session of the legisla-
ture.”’?™ The same act also stipulated that in case certain
duties could not be performed by the board of supervisors
without too much delay or inconvenience, the board might
confer this power upon the clerk of the district court, acting
as the clerk of the board.

Thus it is apparent that the machinery of road adminis-
tration, as it existed in 1860 and was outlined in the Re-
vision of that year, can not be understood except as studied
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in connection with the new system of local government pro-
vided for in ‘An Act creating a County Board of Super-
visors, defining their duties, and the duties of certain
County Officers.’’?®® Each organized county was declared
to be a body politic and corporate with such powers and
immunities as were established by law. The county board
of township supervisors was composed of one supervisor
elected from each civil township — unless the population of
the township exceeded four thousand inhabitants, in which
case one additional supervisor was allowed for each addi-
tional four thousand inhabitants, the number of inhabitants
to be determined by the last preceding State or federal
census. The method of classification, the term of office, and
other details of the new system are the same as have already
been described in connection with the original bill, intro-
duced in the General Assembly by Mr. Chauncey Gillett.28!
The powers conferred upon this new board included as a
matter of course the general supervision of roads, high-
ways, and bridges and the management of county finan-
ces.?82 And so it appears that since the Code of 1851 had
been adopted the State had been gradually moving away
from administrative centralization and official responsibility
toward a system of administrative decentralization and,
what logically follows, administrative inefficiency and need-
less additional expense.

It will be recalled that the road laws of 1858 specifically
deprived the township trustees of the right to levy road
taxes in incorporated cities and placed this power in the
hands of the proper municipal authorities.2s®# The meaning
and intent of this clause of the statute came up for adjudi-
cation in the case of Hawley, Street Commissioner, v.
Hoops.?®* The city of Muscatine, situated within Blooming-
ton township, having been formed into a separate road
district, the question arose as to whether the board of
trustees of the township of Bloomington had the right to
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levy road taxes against property situated within the cor-
porate limits of the city of Muscatine. On the points in-
volved the court held: first, that the construction of the
statute was very plain and could not be misunderstood, the
obvious intent being to clothe the proper municipal anthori-
ties with the full power to levy road taxes within their own
jurisdiction; second, that the problem of improving the
streets of a city was essentially different from the care and
maintenance of ordinary roads and therefore should be
under the control of the city as such; third, that if the
privilege of levying road taxes within the city was granted
both to the township trustees and to the city council, it
would be impossible, or at least impracticable, for the latter
to adopt any permanent system of improvement; fourth,
that the township trustees possessed no intimate knowledge
of conditions in the city and therefore a levy made under
their authority might be wholly inadequate for, or in excess
of, the amount required ; and fifth, that any compromise sys-
tem of divided authority would create an unnecessary an-
tagonism between the rural districts and the city and would
be burdensome and expensive in its operation.2s®

Governor Samuel J. Kirkwood in a special message dated
September 3, 1862, called the attention of the General As-
sembly to the fact that the regiments of troops sent into
the field contained a very large part of the population re-
quired by law to perform labor on highways. He stated
that the roads must be kept in repair and that this
could be done only by supplying the deficiency of labor
which resulted from enlistments by requiring labor of
those ordinarily exempt. ¢‘I therefore recommend’’, said
the Governor, ‘‘that the law be so amended that all able
bodied male residents of the State between the ages of
eighteen and sixty be made liable to perform labor on our
highways.’’?®¢ No action, however, appears to have been
taken along this line by the General Assembly.
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It will be recalled that very serious objection was made
in 1860 to the adoption of the so-called supervisor or New
York system of county government. In fact, a substantial
minority voted against it both in the House and in the
Senate. As predicted at that time, the new system was
scarcely in operation before a great many taxpayers were
again demanding a change. Some believed that the county
judge system should be reéstablished; but the majority of
those who were opposed to the decentralized system of
township and county organization preferred the commis-
sioner system of county government.

A petition signed by four hundred and twenty-two citi-
zens of Decatur County asked for the repeal of the act
creating a county board of supervisors and that the county
judge system be reéstablished for the following reasons:

1st, In the matter of economy the present System has cost our
County at least Seventy five per cent more than the County Judge
System ;

2nd, It is far more inconvenient in its practical working, requir-
ing persons having claims against the County to make several trips
to the County Seat, and in many instances to employ Attorneys to
get their just claims allowed ;

3rd, It is entirely too slow to meet the wants of paupers and
others who require immediate action.

These are only a few of the reasons that induce us to ask this
favor at your hands.287

Other petitions along the same line were introduced; but
for the most part the petitioners were either willing to
accept the commissioner system or actually preferred it to
the county court as provided for in the Code of 1851.288

From a study of contemporary sources it is apparent that
a considerable minority favored the commissioner system,
that is, a form of county government in which authority is
vested in three or four commissioners elected either from
the county at large or on the distriet plan. This was in
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reality a compromise between the highly centralized system
of administration in which authority was vested in a county
judge, on the one hand, and the plan of electing supervisors
in the various civil townships on the other. It had been the
form of county government in Iowa prior to the Code of
1851, and was destined to be reéstablished in 1870. The
General Assembly which adopted the Code of 1851 went to
the extreme of centralization. On the other hand, the Re-
vision of 1860 represents the opposite extreme of decentral-
ization. The commissioner system, being a compromise
between the two, was believed by many taxpayers to be the
most practicable and desirable.

The War between the States was now in progress and the
problems connected with it occupied the public mind. Ae-
cordingly no fundamental changes were made in the system
of road administration during the regular session of the
General Assembly in 1862. Two minor acts, however, were
- passed: one, entitled ‘An Act amendatory to an act en-
titled an Act to provide for the making and repairing of
public highways and prescribing the further duties of
Township officers in certain cases. Approved March 23rd,
1858°%,28% and the other ‘“An Act prescribing the duties of
Township Trustees and Road Supervisors in certain
cases.”230

The first of these acts made it the duty of the district
road supervisors to keep the roads in as good condition as
the funds at their disposal would permit; and it stipulated
in greater detail concerning the placing of guideboards, re-
quiring that such boards should ‘‘be made out of good
timber, the same to be well painted and lettered, and placed
upon good substantial hard wood posts, to be set four feet
in the ground, and shall be at least eight feet above
ground.’’?** The expense of putting up guideboards was
defrayed by a property tax which was levied by the town-
ship trustees and required to be paid in money. The town-
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ship clerk in making up the tax list for each road district
was also required to carry out the amount of tax paid in
money due from each individual in a separate column in
order to distinguish the amount of tax paid in money from
that paid in labor.?2

The second measure, prescribing the duties of township
trustees and road supervisors, clothed the former with
authority to ‘‘determine upon the amount of property tax
to be levied for roads, bridges, plows and scrapers, and for
payment of any indebtedness previously contracted by such
township for road purposes, and levy the same, which shall
not be more than three mills on the dollar on the amount of
the Township assessment for that year’’.?®®* The same
measure also gave the trustees the important authority to
determine what proportion of the road tax, not exceeding
one mill on the dollar, in the various road districts of their
townships should be paid in money and what proportion
should be paid in labor. That is to say, the township trus-
tees at their discretion might require one-third of the road
tax to be paid in money. This act is important for two
reasons: in the first place, it represented a movement away
from the payment of road taxes in labor to the payment of
the same in money; and in the second place, it vested a large
measure of financial power in the civil townships.

Certain other provisions of the same statute should also
be mentioned in this connection. First, incorporated cities
were considered as road districts and, following the proviso
of the road law of 1858 already noted,*®** were vested with
authority to levy road taxes within their own jurisdiction.
In the second place, road supervisors were required to post
notices, stipulating in each case the amount of road tax to
be paid in money and the amount to be paid in labor and
specifying also the time when such labor should be per-
formed. Finally, an excellent example of the degree to
which not only the levy but the expenditure of road funds
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had become decentralized is to be found in the fact that the
law provided that no part of the tax levied for highway
purposes in one road district should be ‘‘paid out or ex-
pended for the benefit of any other road district in the
township.’’2*®* Thus, it was made impossible for money
raised in one road district of a township to be used in
meeting extraordinary expenditures for bridges or other
purposes in another district of the same township,— a pro-
vision which, if not undesirable, is an altogether needless
limitation on the management of road finances.

The war continued to absorb the attention of the public,
and consequently little was done along the line of reforming
road administration. During the legislative session of 1864
practically nothing appears in the messages of the Governor
or in contemporary newspaper files. Only two minor acts
were passed dealing with the subject of roads: one, fixing
the per diem of road supervisors; and the other providing
for the compilation and publication of the road laws.?°¢
The compensation of road supervisors was fixed at one
dollar and fifty cents for each day spent in the discharge
of their official duties; and each supervisor was authorized
to require all able-bodied male residents of his distriet be-
tween the ages of twenty-one and fifty to perform two days
labor upon the public highways. The second law simply
provided for the publication in pamphlet form of 20,000
copies of the road laws, which were to be distributed by the
Secretary of State to the various clerks of the county boards
of supervisors, and by such clerks among the township
clerks, who in turn were required to supply a.copy to each
district road supervisor.2®?

At the close of the war serious interest was again taken
in State and local problems, including the question of town-
ship and county organization. Bills were introduced in
both the Senate and House during the session of 1866 pro-
viding for changes in the system of local government.2°®
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On January 23rd the following resolution was presented
by Mr. Joel Brown of Van Buren County:

‘WEHEREAS, There seems to be manifest objections to the present
system of County Government, and

‘WHEREAS, It seems to be a question whether a Board of Commis-
gioners would not be less expensive, and more efficient in the trans-
action of County business.

Therefore be st resolved by the House of Representatives of the
State of Iowa, That we deem it expedient to take action at an early
period of this session, looking to an absolute and radical change,
Article I1, Chapter 22, Revision of 1860.299

This resolution called forth a general discussion of the
relative merits of the different plans of local administra-
tion. Mr. Brown, the author of the resolution, stated that
its principal object was to test the sense of the House, sug-
gesting that the existing system of county government was
unsatisfactory to the people of his community. It was
cambersome, inefficient, and represented conflicting local
interests which frequently rendered definite action prac-
tically impossible. He believed that no supervisor should
owe his election to any one township, but rather to the
county at large. Mr. Winslow T. Barker held similar views,
claiming that a smaller number of men could do the work
more efficiently and that a system of representation could
be prescribed which would insure a square deal to the rural
districts as well as to the cities.

The majority, however, were not ready for a change of
this character. Mr. John McKean preferred an old law
which was well understood, claiming that the supervisor
system had worked well not only in Iowa but in other States.
He stated also that the people had tried both the commis-
sioner and the county judge system and had become dis-
satisfied with both. Admitting that the supervisor system
might be more expensive, he held that it was safer and less
easily corrupted. ‘‘The one-man power is stronger, more



144 HISTORY OF ROAD LEGISLATION IN IOWA

efficient, and cheaper than any other government if the right
man is in power’’, said Mr. McKean. ‘‘But politicians are
not to be trusted. Hence it is necessary to have all sections
of the county represented, and to have a tolerably numerous
representation so that one may watch the rest.”’s It
would be very difficult, indeed, to find a more definite state-
ment of implicit faith in the doctrine of checks and balances
in government. The decentralized system of county repre-
sentation was considered by Mr. William Hale to be ‘‘the
nearest perfect of any system ever devised’’, and to be
strictly in harmony with the spirit of our institutions. It
was a government in which each section of the county had a
representative to look after its own interests. In the course
of the debate these considerations prevailed,** and the
resolution was laid on the table.?°?

The General Assembly, however, enacted two measures
dealing with the subject of road administration during the
session of 1866. ‘‘An Act to amend Sections 710 and 312
of the Revision of 1860’’ provided that not more than three
mills on the dollar should be levied for the making and re-
pairing of roads and bridges.®°® Under the Revision of
1860 the board of supervisors was not allowed to order the
erection of a bridge nor purchase real estate for county
purposes in excess of two thousand dollars ‘‘until a propo-
sition therefor shall have been first submitted to the legal
voters of the county, and voted for by a majority of all
voting for and against such proposition, at a general elec-
tion’’.%°¢ This amount, however, was increased to five
thousand dollars, with the proviso that the board of super-
visors could not purchase real estate in excess of two thou-
sand dollars without the previous approval of the legal
voters of the county.®®

The other measure dealing with the subject of highways
which was passed in 1866 was ‘‘ An Act to provide for estab-
lishing private roads in the State of Iowa.”’®¢ By its
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provisions private roads might be established in the same
way that county roads were established by law, and all laws
governing the establishment of county roads should also
apply in the case of private roads so far as applicable.

Prior to the appointment of a commissioner to view and
make a report on the proposed private road, it was made
the duty of the petitioner to file a bond with the board of
supervisors ‘‘in a penal sum to be fixed by them, payable to
the county, with such sureties as may be approved by said
Board, for the use of the parties injured by the establish-
ment of such private road, with conditions that the ap-
plicant will pay all the cost resulting from such application
and will pay all the assessed damages to the owners of the
land over which such a road may be established, and comply
with all other conditions upon which such road is estab-
lished’’.®” These conditions, however, did not apply in
case the road was not accepted.

No private road could be established, however, until the
applicant paid all damages and costs and complied with all
the other conditions of the law. In case of failure to comply
with such conditions, the applicant forfeited all his rights
with reference to the proposed private road. At the final
hearing, whether an application for damages had been filed
or not, the board of supervisors was vested with authority
to hear testimony, receive petitions for and against the lay-
ing out and opening of such private road, establish the road
upon such conditions as to damages, costs, the building of
fences, and the like, as they might consider just and equi-
table. Or they might refuse absolutely to establish the
same.

This is the first law on the statute books of Iowa dealing
with the subject of private roads. It therefore established
a new class of roads — at least from the standpoint of law.
Moreover, it is a significant fact that the authority to lay
out and open roads of this character was vested in the

10
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county board of supervisors and not in the various boards
of township trustees. This arrangement, however, may be
partially explained by the real character of the county
board, which under the Rewvision of 1860 was distinctly a
local toymship body. In other words, the fact that the
county board as such was given the power to lay out and
open private roads did not mean any important degree of
centralized administration and control.

When in MeCullom ». Black Hawk County®°® the question
as to the liability of the county for damages caused by de-
fective bridges situated within the corporate limits of the
city came up for adjudication, the court held that the county
was liable for damages until the city was organized and had
elected a separate group of responsible officials to look after
its own interests. In this case the change from county to
city jurisdiction had been completed by the election of city
councilmen and other officers. The views of the court were
stated in the following terms:

It would not do to give two distinet sets of officers control over
the same bridge. There would be, or might be, conflict of juris-
diction. The money and means they expend come from different
sources, and cannot be applicable to the same objects. Therefore,
when the liability of the city attached, that of the county ended,
and that of the city attached when its organization was complete;
and an existence of its own began when it had agents and officers of
its own to exercise and execute its corporate powers and faculties.309

At the following session of the (General Assembly (1868),
the subject of township and county organization was again
taken up for consideration as the result of dissatisfaction
with the supervisor or township plan of representation
which had become more general and pronounced. An ex-
amination of the Senate and House journals reveals the fact
that a great many petitions dealing with local govern-
ment were presented to the General Assembly at this time.
These petitions, which have been preserved and are on file
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in the Department of Public Archives at Des Moines, in-
dicate that the petitioners for the most part desired a
change to the general form of county and township organ-
ization which had existed prior to the Code of 1851 —
namely, the commissioner system.

In the first place, it was alleged that the township plan of
county representation was expensive and cumbersome, and
that the business of the county could be transacted more
efficiently with three or four or at least not more than eight
or ten commissioners. The citizens of Jefferson County
were content, however, to resolve merely that the supervisor
system was a ‘‘sublime humbug’’. Several citizens of
Dallas County characterized the supervisor system as being
¢¢cumbersome, expensive and inefficient.”” A number of
petitioners from Appanoose County also desired a law pro-
viding for three county commissioners; but if that proved
to be impossible, they considered that the plan should at
least be made optional — the question to be decided by a
majority of the legal voters in each county.?°

A more detailed petition was submitted by the board of
supervisors of Harrison County, who were in favor of a
system of three commissioners and the division of the
county into three districts following original township lines
and having a population as nearly equal as possible. Mem-
bers were to be elected from the districts thus formed, and
their pay was limited to twenty days in each year at three
dollars per day. The petitioners desired that this system
be made optional so that any county in the State at the
following general election might adopt it if it so desired.’?

In the House of Representatives at least four bills were
presented dealing with the question of local government.
All were referred to the Committee on Township and Coun-
ty Organization.®? ¢‘A bill for an act to change the number
and manner of electing County Supervisors’’, introduced by
Mr. Charles Dudley, and on file in the Department of Public
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Archives,?2 simply provided for a board of supervisors to
consist of three members in all organized counties having
less than twenty thousand inhabitants. Counties of twenty
thousand and less than twenty-five thousand inhabitants
were to have a board of four members, one additional
supervisor to be allowed for every additional ten thou-
sand inhabitants. In other words, the bill, which was in
reality an attempt at a compromise between the commis-
sioner system and the supervisor system as those terms
are most frequently understood, required that counties be
separated into supervisor districts as nearly equal in popu-
lation as possible and of contiguous territory without
dividing any organized township, and further stipulated
that ‘‘the said board of County Supervisors shall be elected
in the County at large, no two being residents of the
same district except in counties having less than three
organized townships.”” None of these bills were enacted
into law, however, and similar bills in the Senate met the
same fate.3!4 :

Some changes were made, nevertheless, in the general
body of road legislation by the Twelfth General Assembly.
For example, an act to legalize the establishment of county
roads, approved on March 17, 1868,%!®* was made necessary
by a decision of the Supreme Court holding that the board
of supervisors did not have the power under the law to
delegate to their clerks the authority to establish roads.3®
The act simply stipulated that all county roads theretofore
established by the clerks of the county boards of super-
visors were declared legal and valid, the same as if they had
been established in the regular manner provided by law.
The new measure, however, did not apply to cases then
pending in the district court to the injury of the litigants.

A second act so amended the Revision of 1860 as to pro-
hibit the laying out and opening of a road ‘‘through any
garden, orchard or ornamental ground contiguous to any
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dwelling-house, 80 as to cause the removal of any dwelling-
house or other building, without the consent of the owner;
provided, that such garden, orchard or grounds are of more
than two years’ establishment or growth.’’5!7

A third measure related to the road taxes of non-resi-
dents.?'® The Reviston of 1860, it will be recalled, required
the township clerk to make out a correct list of all non-
resident lands and town lots on which road taxes had not
been paid and the amount of tax charged in each case, and
transmit a certified copy of the same to the county judge
of the proper county — the county treasurer being required
to collect the tax.?’® By the provisions of this amendatory
act the lists made by the township clerks were required to
be transmitted to the clerk of the board of supervisors of
the proper county —a change representing an additional
step in depriving the county judge of his authority over the
administration of roads and bridges. It should be noted in
this connection that at this same session of the General
Assembly the office of county judge was abolished and the
office of county auditor established.??*

A fourth law, prescribing the duties of township trustees
and road supervisors in certain cases and providing for the
levying and collection of road taxes, was from some stand-
points the most important measure of the session. The
law then in operation clothed the township trustees with
authority to levy road taxes within certain limitations,
stipulating the amount to be levied in money. The earlier
measure also required that all money raised within a cer-
tain road district should be expended in that district and
not in any other part of the township. The new act gave
the township trustees authority to determine ‘‘whether any
of said tax shall be paid in labor, and if they determine that
any part may be paid in labor, determine what part may be
8o paid’’.3?* Moreover, the trustees were granted the addi-
tional power of determining whether any part of the road
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tax should be made a general township fund to purchase
plows, scrapers, or other implements, and to promote gen-
eral road work in the township — which provision was a
step away from the extreme system of administrative de-
centralization represented by the local road district. The
township, which was a larger administrative unit than the
road district, was to be made the basis of a certain portion
of the expenditure for road purposes.

Certain other provisions of the same statute should be
mentioned in this connection. Thus, in cases of failure to
pay the road tax by the first Monday of October as required
by law, it was made the duty of the road supervisor to re-
port all cases of delinquency to the township trustees.
Money not set apart in the general township fund was re-
quired to be expended in the road district in which it was
levied. Finally, the township clerk was obliged to give
additional bond for the safe-keeping of the general town-
ship fund, and either he or a member of the board of
township trustees was required to take charge of and
properly preserve the tools, implements, and machinery
purchased therefrom.?2 '

Two other laws relating to the subject of road adminis-
tration were enacted in 1868: one prohibited the laying out
or opening of roads across certain lands reserved by the
State for its various institutions and stipulated that pub-
lic roads which had already been laid out across such
lands should be vacated ;®® and the second made all public
streets in towns and villages not incorporated a part of
the regular public highway.’2¢ The laying out and the
opening of public roads through land reserved by the State
for its institutions required the express consent of the
General Assembly. Finally, it should be noted that the
law establishing circuit courts gave such tribunals juris-
diction concurrent with the district court in a great many
different cases including ‘‘all appeals in special proceed-
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ings for the assessment of damages on the establishment or
location of highways’’.33®

This chapter, however, would be incomplete without mak-
ing a brief reference to at least one very important decision
of the Supreme Court declaring ‘‘An Act to provide for
establishing private roads in the State of Iowa’’,3?® uncon-
stitutional and void. In Bankhead et al v. Brown et al?*" a
number of important questions regarding the general sub-
ject of road administration were considered, the court
holding: (1) that the bill of rights prohibited by implication
the taking of private property for any private use whatever
without the consent of the owner; (2) that it also prohibited
the taking of private property except for public use and
even then only after just compensation assessed by a jury
had been made; (3) that the General Assembly possessed
the sole aunthority to determine when it was necessary and
proper to take private property for public use after making
just compensation; and (4) that whether or not a road was
public or private did not depend upon the length of the
road, the number of persons served, or the number of tax-
payers through whose land the road passed. It was further
held by the court that roads opened in pursuance of the act
of 1866 differed in no respect from ordinary highways ex-
cept in the manner of their establishment.

Following these principles the majority of the court, as
above stated, declared that the act providing for the laying
out and opening of private roads was plainly contrary to
the spirit and intent of the bill of rights. According to the
view of the court ‘‘the material inquiry is whether land
compulsorily taken under act of 1866, is taken for public, as
distinguished from private use, within the meaning of the
bill of rights? If taken for public use the act is constitu-
tional — otherwise, if taken for privateuse. . . . With
respect to the act of 1866, we are of opinion that roads
thereunder established are essentially private, that is, are
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the private property of the applicant therefor’’.?2® The
decision, in a word, prohibited the General Assembly from
establishing a separate class of highways known as private
roads.

In the case of Kennedy et al, Trustees, etc., v. The Du-
buque C. & M. RBR. BR. Co.,2%° the court reviewed the whole
question of the jurisdiction of the county board of super-
visors in the administration of highways; and after quoting
the various statutes bearing upon that subject it held that
the jurisdiction of the circuit court was limited to ad quod
damnum proceedings, while in all other matters relating to
roads the county board of supervisors possessed exclusive
jurisdiction. The court reached this important and what
would seem to be obvious decision largely on the basis of
¢“An Act in relation to Roads and Highways’’, approved on
April 2, 1860, which provided that ‘‘the board of super-
visors shall have the same power, and perform the same
duties in relation to roads and highways in their respective
counties, as have been exercised under previous laws by
county judges and county courts, subject to such modifica-
tions as shall be or have been made at the present session of
the legislature.’’3%°

By way of general summary it should be stated in the first
place that the county board of township supervisors was
itself the most distinctive feature of local government in
Towa during the period from 1860 to 1870. Power and
authority which had been vested in one man, the county
judge, was now placed under the jurisdiction of a group of
men representing civil townships. This change, however,
was not 8o revolutionary in character as might at first be
assumed, for the reason that the county judge had gradu-
ally been deprived of a large part of his original power
before the complete change of system was finally made. In
other words, the repeal of the county judge system did not
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really take place in 1860, but was gradually effected by a
process of elimination during the period from 1853 to 1860.

Under the new plan the township and county functions of
local government were so blended and interwoven into one
complex system as to remove any clear line of demarcation
between the two. The township supervisor, representing
as he did the civil township, had more in common with the
township trustees and the township clerk than would be
possible in the case of a member of the county board elected
from a larger jurisdiction. This being true, there was no
longer any reason why the county board of township super-
visors should not exercise a much larger supervision over
roads and highways and a greater control of finances than
the people had been willing to grant to the county court.
Under the reorganized system the control of finances by the
county board meant its control in the last analysis by town-
ship officials close to the people and therefore familiar with
local conditions. The reasons for depriving the county
judge of fiscal authority during the period from 1851 to
1860 did not apply to the county board of township super-
visors in the decade from 1860 to 1870. Not only was this
movement checked, but it will be recalled that the laying out
and opening of private roads was placed under the juris-
diction of the new county board rather than of the township
trustees.

The arguments for and against the new system of county
government were substantially the same as those outlined
above in Chapter V. It was alleged again and again with
much force that the county judge system was arbitrary,
undemocratic, and placed too much power, especially finan-
cial power, in the hands of one man. The friends of the
township-county plan of local government maintained that
their system was more representative in character and, by
placing government in closer touch with the people, insured
a more rigid control of the public purse.
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‘While the bills were pending before the General Assembly
in 1866 and again in 1868 for the reorganization of county
government almost every form of compromise between the
contending principles of centralization and decentralization
in local administration was suggested. Some desired the
reéstablishment of the county judge system; others pre-
ferred the commissioner system; and still others advocated
various forms of compromise.

The district road supervisor, elected by the people in a
subdivision of the civil township, was retained. This fact,
taken in connection with the organization of the county
board on a township basis, makes the period from 1860 to
1870 distinetly one of administrative decentralization. The
fact, however, that a part of the local road tax was placed
in a general township fund for certain purposes represents
a movement in the opposite direction in favor of a mere
efficient system of supervision and control.

Finally, the payment of a part of the road tax in money,
the enactment of a law providing for the laying out and
opening of private roads (which was later repealed as the
result of an adverse decision of the Supreme Court), and
the judicial determination of the scope and nature of the

powers possessed by the county board of supervisors in
* relation to roads and bridges were elements in the history
of road legislation during the period from 1860 to 1870.



o

PERIOD OF TRANSITION
1870-1884

The supervisor system of county government as estab-
lished in 1860 had not been altogether satisfactory to the
people of Iowa. Following the close of the War between
the States public attention was again directed to the solu-
tion of State and local problems, including the important
question of township and county organization. In fact, the
advantages of the commissioner system were emphasized
at the legislative sessions of 1866 and 1868.

‘When the General Assembly met in 1870 public sentiment
had become crystalized and was sufficiently definite to re-
sult in practical legislation. To accomplish results required
agitation and persistent effort — indeed, the history of any
leading reform movement has established the fact that it
takes at least four or five and sometimes ten years to make
any such fundamental reform as a change in the system of
local government. When it is recalled that nearly ten
years were employed in the gradual repeal of the county
judge system it is not surprising that five sessions of the
General Assembly were taken up with the problem of effect-
ing the change from the supervisor to the commissioner
system.

Early in the session of 1870 numerous petitions were ad-
dressed to the General Assembly asking for the establish-
ment of the commissioner system of county organization.
The objection to the old plan most frequently made was
that it had proved ‘‘onerous, Expensive, and entirely dis-
qualified to the wants of the people.’’®31 Again, the super-

156



156 HISTORY OF ROAD LEGISLATION IN IOWA

visor system was spoken of as ‘‘cumbersome, unwieldy, and
greatly inferior to the old system of transacting the busi-
ness by the County Judge’’. Some petitioners merely
desired that the number of supervisors be reduced and that
population be made the basis of representation. A petition
signed by a large number of citizens of Monroe County
asked for the enactment of a law ‘‘reducing the number of
members on Boards of Supervisors to three in each County;
to be elected by the County at large.’’ 382
Early in the session two bills were presented in the
Senate : one by Senator Benjamin F. Murray providing for
reorganizing the boards of supervisors and defining their
duties and the manner of their election;%%® and a second
by Senator Frank T. Campbell creating a board of county
commissioners and prescribing their powers and duties.??*
The bill by Senator Murray, introduced on January 17,
1870, required the boards of supervisors to ‘‘divide their
respective counties into districts of 5000 population each
as near as practicable, and at the regular election in
October 1870, there shall be elected by the qualified voters
- of such district a member of the Board of Supervisors as
hereinafter provided.’”’ It was further stipulated, however,
that counties having less than fifteen thousand inhabitants
should be divided into three districts, each distriet being
entitled to a supervisor.?*®
The bill introduced by Senator Campbell provided defi-
nitely for creating a board of county commissioners. It
proposed a somewhat radical change, stipulating that ¢‘the
System of County Supervisors is hereby abolished, and in
lieu thereof a Board of County Commissioners is herein-
after provided for.”’ In counties having not more than
thirty thousand inhabitants, it was made the duty of the
board of supervisors to establish three districts which were
not subject to alteration oftener than every three years,
‘‘each of which Districts shall be entitled to a Commission-
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er, to be elected by the qualified voters of the county at
large’’. Counties having more than thirty thousand in-
habitants were granted an additional commissioner for
every ten thousand exceeding that number, the districts
being established on an equitable basis.33¢

On January 25th Senator N. B. Moore from the Com-
mittee on County and Township Organization submitted a
substitute bill providing for a new system of county govern-
ment and recommended its passage.?” Then followed a
somewhat prolonged debate regarding the relative merits
of the various systems of township and county organiza-
tion.?3® Senator Joseph Dysart offered a substitute for the
first section, giving counties authority to select either the
commissioner or the supervisor system. This substitute,
however, met with strenuous and successful opposition, the
majority of the Senators believing that it would only com-
plicate matters when it should come to a fair vote on the
question of either abolishing or retaining the old board of
supervisors. Senator Samuel H. Fairall maintained that
the Constitution plainly required that all laws of a general
nature should be uniform in their operation and that if the
proposed plan was made optional ‘‘some counties would
want the old system of County Judges, others the Board of
Supervisors, and still others County Commissioners.’’38®

Senator John N. Dixon, who objected to any ‘‘mongrel
system’’, voiced the sentiment of those desiring a change
when he suggested that under the old system ‘‘each Super-
visor paid more attention to his township than to the gen-
eral good.”” As a striking example of this point Senator
John G. Patterson referred to his home county, where three
expensive bridges had been constructed across the Shell
Rock River and only one across the Cedar River, the result
being that the citizens of St. Charles township, who paid
about one-third of the whole county tax, had been com-
pelled to build a bridge across the Cedar River by private
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subscriptions.?* The Senator was satisfied that three good
men selected from various parts of the county would pre-
vent this log-rolling process and do justice to all the
taxpayers. Senator West held a similar view, stating that
the Board of Supervisors in many of the counties had
erected monuments of their wisdom. He remembered one
just now. On a frequented road they had erected an iron
bridge, the ends of which it was impossible to reach except
with a ladder.

Numerous amendments were offered, but practically all
of them were voted down.” Almost every shade of opinion
prevailed in the Senate regarding the proper method of
township and county organization. Some believed in a
radical change; others favored a compromise on the basis
of five or seven supervisors; and still others considered that
the old system of township representatives had proved
satisfactory. Senator Samuel McNutt of Muscatine was the
leader of those who objected to a change of system, holding
that every section of the county was entitled to representa-
tion. In case a change was made, he preferred the optional
system and would vote for the substitute offered by Senator
Charles Beardsley. The bill, however, passed the Senate
on February 3rd without any important amendments,*?*
 was messaged over to the House, and referred to the Com-
mittee on County and Township Organization.34?

After weeks of earnest debate regarding the strong and
weak points of the different systems of township and
county government, the viectory as might have been ex-
pected was not wholly with either side. The system adopted
was a compromise and was in a measure optional, giving
each county the right to determine whether the number of
its supervisors might be increased to five or seven.®*® It
should not be forgotten, however, that the township system
of representation was definitely abolished and that the real
vietory was therefore gained by the advocates of the
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commissioner system. The name ‘‘board of supervisors’’
was still retained; but it was provided that said board
¢‘ghall consist of three persons, and no ballot shall be cast
at such election for two residents of the same township, or
if so cast shall not be counted.”’®* If any county desired
to increase the number to five or seven it was given the
privilege of doing so by submitting the question to a ma-
jority of the people as already explained. In other words,
the new law created a commissioner system in fact, retain-
ing, however, the name of the old organization.?®

The fundamental and radical change thus produced in the
whole machinery of county government is well stated in an
editorial entitled ‘‘The County Commissioner Bill’’, which
appeared in the Dubuque Daily Herald. The editor who
believed that every section of the county was entitled to
representation wrote in part as follows:

The senate on Thursday passed a bill, ostensibly to reduce the
number of county supervisors, but really to abolish the supervisor
system and substitute for it the system of commissioners. It is a
return to the old commissioner system of county government. We
think the experience of the people of Iowa has sufficiently estab-
lished the fact that the commissioner system is not so good as that
of supervisors, in any respect. It was abolished in this state because
it was found to lack the essential requirements of good county gov-
ernment. The supervisor system may not have embraced all of
these requirements, and amendments may have been desirable, but it
certainly is a much better system than that of commissioners. It is
based upon the correct principle that all portions of the county
ghall be represented in the government, a principle no less important
in the government of a county than in that of a state.346

Aside from the general change in county organization
already outlined, the General Assembly passed the follow-
ing laws dealing with the subject of highways and bridges:
‘““An Act to Amend Section 2, Chapter 100, of the Laws of
the Twelfth General Assembly’’;347 ¢ An Act Authorizing
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Counties to Build Bridges’’;3® ¢ An Act to Authorize and
Empower Cities to build and maintain Toll-Bridges, and to
provide therefor’’;%#® ‘“An Aect to Provide for the Com-
pilation and Publication of the Road-Laws, and the Dis-
tribution of the same’’;2% ‘“An Act to Repeal Chapter 127,
of the Acts of the Eleventh General Assembly of the State
of Iowa’’;35! and finally, ‘‘An Act to Legalize the Laying-
out of Roads under Section 840, of the Revision of 1860.’252
These statutes were for the most part amendatory, not
representing changes of a fundamental character.

The measure passed at an earlier session providing for
the establishment of private roads was repealed, although
it had already been declared unconstitutional by the Su-
preme Court. Additional power was granted to the board
of supervisors in the matter of appropriating money for
the building of bridges. In counties having a population of
fifteen thousand, the board might appropriate the sum of
ten thousand dollars for the construction of a bridge and
two thousand dollars more for each additional five thou-
sand inhabitants.?%3

Nor should the most important provisions of the law
authorizing and empowering cities to build and maintain
toll bridges be overlooked in this place. The city council
was clothed with authority to build and maintain toll
bridges, providing the same did not affect ‘‘the vested
rights of any person or corporation now existing in or to
any toll-bridge franchise.’”” Bonds issued for that purpose
were limited in amount at any one time to five per cent of
the assessed valuation of the taxable property within the
city. Tolls collected for the use of a bridge were set aside
as a separate fund for the liquidation and payment of the
bonded debt. Finally, it was stipulated that after the
liquidation of all the debt the bridge should be free to the
public.2%4

Governor Samuel Merrill in his second biennial message
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and Governor Cyrus C. Carpenter in his first inaugural
each referred to the subject of road legislation. Among
other things, Governor Merrill stated that ‘‘much complaint
is made of the inefficiency of our present road laws’’ and
suggested that one-fourth of the $268,137.46, exclusive of
poll taxes, judiciously expended for road purposes ‘‘would
effect more permanent improvement than can be accom-
plished under the present wasteful management.’”” As a
remedy for these conditions the Governor declared that
‘‘the abolition of the existing road-districts, with township
supervision under an officer selected for the purpose, who
would be enabled to systematize the work upon the roads,
would, it is thought, give us much better roads with smaller
expenditure,’’®®

Governor Carpenter stated that turnpike roads and com-
mon roads were everywhere rapidly going into disuse,
except for mere local purposes —in other words, the old
type of graded turnpike roads had become a thing of the
past. Reference has already been made to the fact that
graded and plank roads were a connecting link between the
ordinary wagon road and the railroad.’®® With the coming
of the railroad, according to the Governor, people were
obliged to intrust their persons and property ‘‘in moving
from point to point, to a transportation monopoly.’’3? On
the one hand, the administration of wagon roads and
bridges had become almost entirely a township and county
problem, and on the other, the regulation of railroads as
common carriers was soon destined to become a public
necessity.

No fundamental changes, however, in the general system
of road administration were made in 1872. A number of
minor acts, for the most part amendatory in character and
referring especially to the construction of bridges, were
passed. ‘‘An Act Authorizing the Appropriation of Money
to build Bridges’’ clothed the board of supervisors of any

1
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county having a population of more than fifteen thousand
with authority to appropriate ‘‘for the construction of any
one bridge which is, or may hereafter become, a county
charge, within the limits of said county, such sum as may be
necessary, not exceeding the sum of forty dollars per lineal
foot’’.%8 The maximum amount to be appropriated for
such purpose, however, was fixed at twenty-five thousand
dollars. By the provisions of the same act, the common
council of any incorporated city was likewise granted
authority to appropriate a sum not to exceed ten dollars
per lineal foot for the construction of any county bridge
within the city limits.

A second act authorized any incorporated town to aid in
the construction and repair of any roads leading thereto by
appropriating for that purpose a sum not exceeding fifty
per cent of the road tax of the town. Before money could be
appropriated for that purpose, however, it was necessary
to file a petition signed by one-third of the resident tax-
payers asking that the question be submitted to the voters
at a special election. In case a majority voted in favor of
the appropriation the council was authorized and empow-
ered to make the necessary expenditure, provided that the
improvement was made within two miles of the corporate
limits of the town.3%°

By the provisions of ‘An Act Relating to Taxes Levied
for Bridge Purposes’’,*° cities and towns maintaining
at their own expense bridges at least seventy-five feet in
extreme length across running streams were entitled to all
bridge taxes levied by county authority and collected on
property within their corporate limits. It was further pro-
vided, however, that whenever the taxes so levied and the
tolls collected and paid over to the proper authorities
amounted to the cost of building and maintaining such
bridges, the bridge tax should thereafter remain in the
county treasury for general bridge purposes.
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Aside from two minor amendatory laws, ‘‘ An Act Legal-
izing the Establishment of Roads by County Judges and
Auditors’’,®! completed the road legislation of 1872. This
measure was rendered necessary by a decision of the Su-
preme Court holding that the board of supervisors was the
proper authority to establish roads and that this authority
could not be delegated.®?

The Code of 1873 was adopted at an adjourned session of
the Fourteenth General Assembly. The codification made
at that time, like that of 1851, was a complete and thorough
revision of the statutes on a logical and systematic basis,
but the changes were not of such a revolutionary character
as in the earlier code. A brief analysis of the new code will
reveal the exact machinery of road administration which
existed at that time.

In making an historical study of any complex and im-
portant question, like roads, taxation or the public school
system, it is frequently desirable or in fact necessary to
examine a cross section of the whole in order to understand
thoroughly any real progress which may have been made.
Indeed, it is quite impossible to possess an accurate knowl-
edge of details unless one has a clear grasp of fundamental
principles; but at the same time it is a well established rule
of logic that the mind can not comprehend the whole of a
problem except through a patient and thorough analysis of
its various parts. In other words, a cross section of the
general subject of road legislation and administration as
contained in the various codes and revisions will be helpful
both from the standpoint of details and of fundamental
principles.

The statutes dealing with the subject of roads and bridges
in the Code of 1873 may be briefly analyzed under the fol-
lowing heads: (1) the method of laying out and opening
roads, including the awarding of damages, the preparation
of field notes, and the like; (2) the levy and collection of
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taxes for the building and maintenance of roads and
bridges; and (3) the actual work on the roads, including the
administration or supervision of the same. Speaking in
general terms, the laying out and opening of roads accord-
ing to the plan outlined in the Code of 1873 was a county
function; the levy of taxes for the support of roads was very
largely a township function; while the actual work on roads
and the administration of the same was a road district
function. While the county board of supervisors did have
authority to levy a tax of not more than three mills for
making and repairing bridges,?®® the fact remains that the
levy of road taxes at that time was primarily a function
exercised by the township trustees. A mere statement of
these considerations suggests the extent to which the same
administrative decentralization had taken place since 1851
in the supervision of roads which has been found to exist
in the assessment and equalization of taxes during the same -
period. 24

The principal officers and boards engaged in the adminis-
tration of roads and bridges as outlined in the Code of 1878
were the following: the county boards of supervisors, the
county auditor, the commissioners, the reviewers and ap-
praisers, and the circuit court — all of which were clothed
with certain definite powers and authority; the township
trustees and township clerks, who exercised important
duties with reference to the levy of road taxes and the
making out of the tax list; and finally, the road supervisors,
who were engaged either in actual work upon the highways
or in the supervision of the same. A brief statement of the
duties of these officers and boards will, as already suggest-
ed, present to the reader a cross section of the method of
road administration which existed at that time.

The board of supervisors was given general supervision
over the highways in the county ‘‘with power to establish
and change them as herein provided, and to see that the laws
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in relation to them are carried into effect.’’¢® In perform-
ing this work, the county auditor was closely associated with
the board of supervisors. Any person desiring the estab-
lishment, vacation, or alteration of a highway was required
to file a petition in the auditor’s office and give bond with
sureties approved by the auditor. After filing the petition
and bond as required by law, the county auditor appointed
a commissioner to view the road and make a report on the
same.

The report of the commissioner being placed on file, the
county auditor was then required to appoint a day for hear-
ing complaints and claims for damages. In this connection
he served notices on each owner or occupier of land lying
in the proposed highway or abutting thereon. In case no
objection or claims for damages were placed on file within
the specified time and the auditor was satisfied that all the
provisions of the law had been complied with, he was vested
with authority to ‘‘establish such highway as recommended
by the commissioner upon the payment of costs.’’3¢¢ If,
however, the auditor was satisfied that notice had not been
served and published in a legal manner, it was made his
duty to appoint another day and proceed in the same man-
ner as already indicated. In other words, the county audi-
tor under certain conditions had authority to establish
highways.

If objections were made or claims for damages filed, the
whole question was postponed and brought before the board
of supervisors at its next meeting. Under these conditions
the county aunditor appointed ‘‘three suitable and disinter-
ested electors of the county as appraisers to view the
ground on a day fixed by him, and report upon the amount
of damages sustained by the claimants’’.?$? If no damages
were awarded, the applicant was obliged to pay all costs
growing out of his application.

The code stipulates that ‘‘when the time for final action
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arrives, the board of supervisors may hear testimony, re-
ceive petitions for and remonstrances against the estab-
lishment, vacation, or alteration, as the case may be, of such
highway, and may establish, vacate, or alter, or refuse to
do so, as in their judgment, founded on the testimony, the
public good may require.’’?® The board might also in-
crease or diminish the damages allowed by the appraisers
and establish, vacate, or alter the proposed road, condi-
tioned upon the payment either in whole or in part of the
damages awarded. After the establishment of the high-
way, the plat and field notes were filed by the anditor who
directed the road supervisors to open and work the road.

Some other miscellaneous provisions concerning the lay-
ing out and opening of roads should be mentioned. When
established along or across a county line concurrent action
of the respective boards of supervisors was required; and
highways thus established by concurrent action could be
discontinued only in the same manner. Roads might also
be established without the appointment of a commissioner
if the written consent of all owners of land to be used for
that purpose was first filed in the auditor’s office. As an
additional protection of individual rights, the applicant for
damages might ‘‘appeal from the final decision of the board
of supervisors to the circuit court of the county in which
the land lies’’.?¢® Finally, provision was made for the re-
survey of highways in cases where the field notes had been
lost.

In order to make the supervision of roads more definite
and systematic by affording more accurate information to
different local officials, it was made the duty of the county
auditor to cause every highway in the county to be platted
in a book obtained and kept for that purpose and known as
the ‘‘Highway Plat-book’’. Each township was platted
separately and the records always kept up to date, and
copies of portions of the plat-book were furnished to the
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various township clerks as far as the same related to their
respective townships.

As noted above, the township trustees possessed a large
amount of power with reference to the levy of taxes for the
support of roads. It was made their duty to determine the
amount of tax ‘‘to be levied for highways, bridges, guide-
boards, plows, scrapers, tools, and machinery adapted to
the construction and repair of highways, and for the pay-
ment of any indebtedness previously incurred for highway
purposes’’.3” The amount of such tax, however, was not
to be less than one nor more than five mills on the dollar.
The trustees also determined whether any portion, and if
8o what part, of the road tax should be paid in labor. When
it is remembered that the same officials also were granted
the power of dividing their township into a sufficient num-
ber of road districts, of settling with the township clerk
and township supervisors of highways, and at the same time
of determining the amount of a general road fund to be
used for certain purposes specified by law, it becomes ap-
parent that the township was the really important unit of
local government, especially when viewed from the stand-
point of road finances.

The numerous duties of the township clerk are also care-
fully defined in the Code of 1873. Among other things he
was required to furnish each road supervisor ‘‘with a copy
of so much of the map or plat furnished such clerk by the
auditor as relates to the highways in the district of such
supervisor’’.?’* Thus, the county auditor was required to
keep a plat or road map of the entire county; the various
township clerks kept on file plats or road maps of their
respective townships; and finally, each road supervisor was
provided with a similar map of his own road district. The
making out of the tax list in a manner provided by law was
also placed in the hands of the township clerk, who deliv-
ered the same to the road supervisors of the various dis-
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tricts of his township, who in turn had full authority to
collect all taxes charged against resident property holders
in his district.?72

As has been suggested, actual work on the highways was
under the direct supervision of a district road supervisor,
each township being divided into a number of road dis-
tricts as determined by the township trustees. Thus it is
seen that the work of constructing and maintaining roads
and highways was more decentralized from the standpoint
of administration than was the levy of taxes for road pur-
poses. The office of district road supervisor, created in
1853, seemed to satisfy the democratic tendencies of the
people who were very anxious to preserve the largest meas-
ure of what they believed to be local self-government.

The numerous and important duties of the road super-
visor are outlined with much detail in the Code of 1873.
Among other things, he was required to give bond, cause
all taxes collected by himself to be expended in a man-
ner provided by law, collect the road poll tax, give notice to
all persons required to work on the highways, and finally
make a report to the township clerk. The character of the
report submitted by each road supervisor to the township
clerk reveals the extent to which the actual administration
of highways had become a local function.??®

Aside from being responsible for damages caused by un-
safe bridges in certain cases and possessing a number of
miscellaneous duties, the supervisors were required to meet
the township trustees for the purpose of settling all ac-
counts connected with the highway fund, ‘‘and after pay-
ment of the supervisors, the trustees shall order such
distribution of the fund in the hands of the township clerk,
as they may deem expedient for highway purposes, and the
clerk shall pay the same out as ordered by the trustees.’’374

The code further provides certain definite rules and regu-
lations regarding ferries and bridges, toll bridges, and rail-
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way toll bridges. For example, the board of supervisors
was vested with authority to grant licenses for the erection
of toll bridges across any water courses which called for an
expenditure that could not reasonably be met by the rev-
enues of the county. In such cases a private corporation
constructing a toll bridge might appropriate as much pri-
vate property as was necessary for a right-of-way and all
approaches. In fact, the board of supervisors possessed
a large amount of authority and discretion in the case of
ferries and toll bridges. Even in the case of railway toll
bridges across the Mississippi, Missouri, and Big Sioux
rivers, the supervisors might designate their location.

A brief analysis of the road legislation contained in the
Code of 1873 would be incomplete without calling attention
to certain provisions relating to the control of highways,
bridges, streets, and public squares in certain cities. The
reader will recall the general rule or plan of having each
city constitute a road district, separate and distinct from
the adjoining rural territory.?” The reasons for this rule
are sufficiently obvious. The care of streets, side-walks,
alleys, and public squares in cities involves very different
problems than does the administration of ordinary wagon
roads in the country.

The organization of cities into separate road districts
and the powers granted to the cities are thus outlined in the
code: ‘‘The city council shall have the care, supervision,
and control of all public highways, bridges, streets, alleys,
public squares, and commons within the city, and shall cause
the same to be kept open and in repair, and free from nui-
sances; all public bridges exceeding forty feet in length,
over any stream crossing a state or county highway, shall be
constructed and kept in repair by the county’’.2’®¢ The city
council, however, might appropriate a sum not exceeding
ten dollars per lineal foot to aid in the construction of any
county bridge within the city limits.
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No fundamental changes were made in the general ma-

chinery of road administration following the enactment of
the Code of 1873 until the session of 1884. In fact, the
system of road administration at the present time is sub-
stantially the same as it was forty years ago. While it is
true that amendatory acts have been passed from time to
time these measures for the most part involve matters of
detail and not fundamental principles.
" The period under consideration was one of transition and
not of radical changes. This is especially evident from the
following facts and circumstances: first, the problem of
road legislation considered as a whole was coming to be
vastly more complex, involving the principles of civil en-
gineering, economics, and sociology, as well as political
science and administration; second, thinking men were be-
ginning to recognize the fact that good roads and well
constructed bridges required something more than the mere
enactment of law; and finally, the decentralized system of
administration created during the period from 1853 to 1870
was gradually proving itself to be out of harmony with
changed economic conditions. In other words, the good
roads movement was soon to follow with its emphasis upon
scientific engineering, sound economic principles, and the
honest and efficient administration of law.

Governor Cyrus Clay Carpenter in his first biennial mes-
sage on January 23, 1874, referred to the necessity of
amending the road law. The Governor was among those
who had a great deal of faith in the principles of local self-
government and believed that the amendment of road legis-
lation at that time should be along the lines of even greater
decentralization. ‘‘I suggest for consideration’’, said
Governor Carpenter, ‘‘whether it would not be well to make
each road-district independent, and provide that the people
may come together and levy a tax to build highways as the
law provides they may do to build school-houses.
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If one enterprising district, for the honor of the neighbor-
hood, secures good roads, the adjoining district is stim-
ulated to like enterprise. Contracts let to competitors
among neighbors, whose reputation in the neighborhood
depends upon faithful performance, are not only usually
done well but economically.’’3?

No very important road legislation, however, was enacted
in 1874. Cities and towns were granted authority to make
contracts with any railroad or other private company for
the use of a bridge belonging to such a company as a public
highway, assuming at the same time responsibility for any
damages that might result from such use.?”® Another stat-
ute defined the penalties for obstructing, defacing, or
injuring any public road or highway.*™ In the third place,
the code was so amended as to give the township clerk
rather than the county auditor anthority to direct the super-
visor of highways to open and work a highway after the
plat and field notes had been filed as provided by law.3s°
Railroad corporations were granted the privilege of raising
or lowering any turnpike road or other highway for the
purpose of having its railway cross over or under the same
— the company, however, being required to put the highway
in as good repair and condition as before such change had
been made at the place of crossing.3s!

Finally, the Fifteenth General Assembly authorized the
establishment of railways or highways ‘‘from any stone-
quarry, coal, lead, or other mine’’.3%2 In case, however, the
owner of the land refused to grant the necessary right-of-
way, or could not agree with the corporation regarding the
price thereof, it was made the duty of the county sheriff
upon the application of either party to appoint six dis-
interested freeholders to assess the damages and report on
the same. The method of determining and awarding dam-
ages, the giving of notice to residents and non-residents,
and other necessary details were governed by the provisions
of the Code of 1873 which have already been noted.
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Practically nothing was accomplished in the way of
fundamental changes in the general system of road adminis-
tration during the legislative session of 1876. The laws
which were passed were again for the most part amendatory
in character or referred to certain special problems. In
other words, the General Assembly was endeavoring to
improve roads and construct bridges by the mere enactment
of detailed laws. Indeed, the people were very slow to
realize the necessity of a more efficient administration of
law along this line — which meant that their chosen repre-
sentatives were not inclined to pass constructive measures.
As has been suggested, this was a period of transition when
some beginnings were being made, but when nothing very
definite was accomplished.

Among the amendments passed by the General Assembly
in 1876 was one dealing with the question of penalty for
failure to work on the highway when summoned to do so by
the road supervisor. The Code of 1873 gave the road super-
visor in such cases the authority to bring action before any
justice of the peace in the proper town.?®® The amendatory
act strengthened the provision of the code by requiring that
in such cases ‘‘no property or wages belonging to said
person shall be exempt to the defendant on execution.’’%8*

Other amendatory acts related to the cutting of shade
trees on unenclosed lands, county appropriations for
bridges in certain cases, and the construction of cattle-
ways across the public roads. The Code of 1873 had per-
mitted the road supervisor to take timber or other material
for use on highways from any unenclosed lands in the
vicinity of the road, but had prohibited the cutting of cer-
tain growing trees which did not obstruct the highway.2®
The law in this connection was strengthened by an amend-
ment which provided that ‘‘it shall not be lawful for the
supervisor to enter upon any enclosed or unenclosed lands
for the purpose of taking timber therefrom without first
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receiving permission from the owner or owners of said
lands, ??3s¢

It will be recalled that under the provisions of the Code
of 1873 the board of supervisors was prohibited from order-
ing the erection of a bridge, when the probable cost of the
same would exceed five thousand dollars, until the propo-
sition was submitted to the voters of the county. The same
statute, however, gave the board of supervisors the author-
ity to appropriate a sum not exceeding forty dollars per
lineal foot or a maximum of fifteen thousand dollars for
the construction of certain county bridges.®®” The law in
this connection was amended by adding the proviso of the
county bridge law of 1872, which stipulated that ‘‘in any
county having a population exceeding fifteen thousand, said
board may appropriate as aforesaid, not to exceed twenty-
five thousand dollars,’’38

An act relative to the construction of cattle-ways across
public highways conferred upon the board of supervisors
the authority to permit the construction of such cattle-ways
under certain conditions. The person making application
for this privilege was required to construct the cattle-way
at his own expense and assume the responsibility for all
damages that might result therefrom. In case of failure
on the part of the owner to keep the cattle-way in good
condition the road supervisor made all necessary repairs
and charged the same to the owner of the land.2®®

The session of the General Assembly in 1878 was also
characterized by the absence of any definite program of
reform along the line of road legislation. Much in the way
of criticism was expressed, but no one seemed able to
formulate a constructive policy. According to a petition
signed by citizens of Jasper County, the expense and dam-
ages caused by establishing roads on section lines should
be paid by the counties and not by the petitioners.*®® An-
other petition demanded the levying of ‘‘the Rate of Taxes
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in advance and requiring the work to be done by a given
‘time, and Setting the Settlement as early as the first of
October.’”” Governor John Henry Gear in his first in-
augural had referred to the fact that ‘‘the present method
of managing our public roads and highways is neither ef-
ficient or economical, and that the time has arrived for a
change.’’®®! ‘While the Governor lamented the condition
of the highways, especially during certain seasons of the
year, and emphasized in this way the economic importance
of good roads, no constructive program of reform was
suggested.

Only a few minor changes were made by the General
Assembly in 1878. ‘‘An Act to Amend Section 990, Chapter
2, Title 7, of the Code of 1873’ strengthened the law regard-
ing the liability for damages resulting from the unsafe or
impassable condition of bridges or portions of the public
highway.?*2 In the case of bridges erected or maintained
by the county it was further made the duty of the road
supervisor to inform at least one member of the board of
supervisors of his county of its unsafe condition. Failing
to do this the road supervisor himself was made respon-
sible for any damages that might result — providing, how-
ever, that ‘‘nothing herein contained shall be construed to
relieve the county from liability for the defects of said
bridge.’’3%® A second act provided that county line bridges
on the county line roads might be constructed wholly within
one county where it was found convenient to do 80.3*¢

Governor Gear in his first biennial message called the
attention of the General Assembly to the fact that the
amount of road tax levied by the boards of supervisors
during the fiscal year 1877-1878 as shown by the State
Auditor’s report was $1,076,408.31. Moreover, this large
sum did not represent the amount of tax worked out on the
highways, the money value of which it was impossible to
compute. The Governor suggested that nothing added
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more to the convenience of the people than a good system
of public highways and declared that there was a necessity
for some definite legislation on the subject. What this leg-
islation should be, however, was not indicated. ‘‘I am
persuaded’’, said Governor Gear, ‘‘that a judicious ex-
penditure of much less than one-half the amount now put
upon roads would give us far better returns,’’3s

The General Assembly in 1880 passed the usual number
of minor laws and amendatory acts, but no general changes
of importance were made in the system of road administra-
tion. Street railway companies organized under the laws
of the State were granted the privilege of using the public
highways beyond the limits of the city where the road was
a hundred feet wide or more. The company constructing
the street railway was required, however, to keep such
highway in as good repair and condition as before the
railway was constructed. .It was further made the duty of
the railway company to ‘‘pay all damages sustained by
such land owners by reason of building said road, which
damages shall be ascertained and paid in the same manner
as provided for taking private property for works of in-
ternal improvement.’’3%¢

Another law required boards of supervisors in certain
cases to pay cities of the first class a portion of the county
bridge fund. Where any bridge or bridges exceeded three
hundred feet in léngth, and for which the city was indebted
in a sum not less than one hundred thousand dollars, the
board of supervisors was obliged ‘‘to annually set apart
and pay to such city out of the bridge fund of such county
the whole amount of bridge tax collected on the taxable
property within the limits of such city for that year, until
such indebtedness shall be fully paid’’.3®” After the pay-
ment of the indebtedness the bridge was to become free to
the public.

Other road laws enacted during the same session author-
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ized towns and cities of under ten thousand inhabitants to
set aside a part of their road tax to be used in the construec-
tion or repair of highways outside of and ‘‘within three
miles of the limits of such incorporated town or city’’;#*8
required the county treasurer, when turning over highway
taxes to the township clerks, to furnish to each clerk a state-
ment showing the road district or districts to which the
same belonged ;**® vested the county boards of supervisors
in counties free from debt with authority to use surplus
funds in making improvements on the highways ‘‘upon the
petition of one-third of the resident free holders of any
township in said county’’;*° provided that persons able to
work who asked for poor relief might be required to earn
such relief ‘‘by labor on the public highway at a rate of not
to exceed sixty-five cents per day’’;*! changed from the an-
nual to the biennial system of electing certain township
officers, including district highway supervisors;*? and
finally, authorized the compilation and publication of the
road laws and the distribution of the same.*?

Not more than twenty-five per cent of the highway tax of
any town or city, however, could be used in improving the
roads outside of the corporate limits. In counties having
a surplus the board of supervisors could use merely this
surplus in making improvements and were not authorized
to run the county into debt for that purpose. In such cases
the work was also let by contract to the lowest bidder. The
act authorizing the compilation and publication of the road
laws stipulated that twenty-five thousand copies should be
printed, bound in pamphlet form, and distributed by the
Secretary of State to the county auditors, who in turn
should deliver them to the township clerks, who should
finally hand them to the distriet road supervisors.

‘While little of a constructive character was being acecom-
plished during this period, sentiment was gradually being
crystalized in favor of good roads. Thinking men were
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coming to realize the necessity of a more efficient adminis-
tration of the law. It is an axiom verified by historical
research that important movements which comprehend

changes in the whole system of local government move

slowly. About 1880 a few progressive men began to under-
stand why so large an amount of money was being annually
expended for road purposes with such small results. In
the petitions presented to the General Assembly, in the
messages and proclamations of the Governors, and in other
contemporary source materials one finds for the first time
a real comprehensive grasp of the general problem of road
administration.

For example, a petition signed by citizens of Warren
County and submitted to the General Assembly in 1882
contains the following suggestions: first, that the damages
awarded for property condemned for public use should be
paid for by the public and not by the petitioners, unless in
the judgment of the county board of supervisors the pro-
posed road would be more beneficial to the petitioners than
to the public generally; second, ‘‘that the work should be
done under the Supervision of the Township Supervisors’’;
third, that the poll tax should be fixed by law and the prop-
erty tax levied by the township trustees and ‘‘Collected all
in money and Paid over to the authorities of the Township
where assessed’’; and fourth, that persons be permitted to
work in lien of paying money by making an agreement with
the road supervisor.** Evidently the petitioners in this
case were impressed not only with the importance of paying
road taxes in money rather than in labor, but also with the
necessity of enlarging the unit of local administration by
making it the township rather than the road distriet.

In his second biennial message Governor Gear spoke in
very definite terms concerning the subject of public high-
ways. Up to this time he had been satisfied with lamenting
the impassable condition of highways and indulging in gen-

12
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eralizations. But now, after referring to the fact that
business was frequently brought almost to a standstill by
the condition of the roads, the Governor declared:

The present system of working the roads by a headless and almost
aimless army of over ten thousand supervisors is radically unsound.
The infinitesimal road districts, with their attendant dissipation of
responsibility and utter want of system, along with the practice of
paying taxes with what is called labor on the roads, ought to be
remorselessly annihilated. Of the half million dollars collected for
road purposes throughout the State, a far larger proportion, it may,
I think, be safely said, is wasted than of any other amount of money
collected in this State for any purpose whatever.

Governor Gear at this time was not even satisfied with
pointing out the character of our highways and stating the
reasons for the same, but he actually suggested a definite
constructive program of reform by saying that ‘‘the pay-
ment of all taxes in money and the consolidation and
systemization of the work on the roads under intelligent
management, would be as productive of good results here
as it has been in other States.’’8

Governor Buren Robinson Sherman, in his first in-
augural address, likewise had something definite to say
regarding the problem of the roads. He referred to the
necessity of a complete revision of the road laws, stated that
the ‘‘sorry condition of the highways’’ seriously interfered
with the business of the people, and suggested that the
large amount of tax levied for road purposes was sufficient,
if properly expended, ‘‘to bring a handsome return in im-
proved ways.”’ He considered that the careless supervision
or piecemeal system of administration was primarily re-
sponsible for the fact that no real progress had been accom-
plished; and, following the example of his predecessor, he
ventured some definite recommendations. ‘‘I believe?’’,
- said the Governor, ‘‘a betterment would result if the road
taxes were payable in money as other taxes, and the ex-
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penditure made under authority of a township road-master
who should be held to the same rigid accountability for
faithful service as other officers.’’40¢

The session of 1882, although barren of constructive
legislation, was nevertheless characterized by an earnest ef-
fort in both the Senate and the House of Representatives to
make important changes in the road laws. At least ten bills
were presented in the House and two in the Senate, which
proposed fundamental and radical changes in the whole
system of highway administration. In the House the Com-
mittee on Roads and Highways held numerous meetings
and endeavored to reach a compromise in the form of a
substitute measure. Notwithstanding the development of a
radical difference of opinion, a substitute signed by seven
members of the committee was finally reported — although
a minority report was also presented.*” The distinct fea-
tures of the committee substitute, or majority report, were
as follows:

1st. Each civil township constituted one road district; corpora-

tions exempted from the operations of the bill.
, 2d. Township road masters appointed by the Board of Trustees,

and to serve in that capacity from April to October, each year.

3d. All road taxes, except poll taxes, to be paid in money and
collected by the County Treasurer.

4th. The Boards of Township Trustees to have directory author-
ity in all matters pertaining to the public highways in their respec-
tive townships, and to act as Supervisors of the township road
district from October to April each year.408

It appears that the committee substitute was a very elab-
orate measure which comprised thirty-three sections and
" outlined in detail the duties of the township trustees, road
master, and township clerk with reference to the super-
vision of public highways. Strenuous opposition was made
to this bill, especially to those provisions which required
the appointment of a township road master and the payment
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of all property road taxes in money. The substitute having
been made a special order for March 13th it was again
referred to the Committee on Roads and Highways with in-
structions ‘‘to report additional provisions to the bill leav-
ing it to civil townships to determine by vote as to whether
they will accept the provisions of the substitute, before any
township shall be affected thereby.’’#°®* This action being
taken only three days before the close of the session and
with the radical differences of opinion which prevailed in
the House at that time, it was impossible to redraft the
measure. Accordingly, the Committee on Roads and High-
ways submitted the following report on March 14th:

‘We find after a careful consideration of the provisions of the
resolution instructing the committee, that to so amend the bill as to
incorporate the provisions of said instructions would involve so
many changes as to make it practically impossible for want of time,
and would recommend the adoption of the substitute with such
changes as the House may see proper to make. 410

The sifting committee which had already been appointed
was, however, opposed to so radical a change and therefore
no action was taken on the substitute.

In the Senate, where two important bills were introduced
along the same line — one by Senator Martin Garber and
the other by Senator Samuel D. Nichols —even greater
opposition was manifested.¢’* After being referred to the
Committee on Highways, reported back without recom-
mendation, and re-referred to the same committee, it was
finally recommended that the bills ‘‘be indefinitely post-
" poned, for the reason that the committee consider that they
have not time to perfect the bill, and for the further reason
that a part of the committee are radically opposed to the
measures of the bill.?”412

Thus ended the first real effort to provide for the pay-
ment of all property road taxes in money and at the same
time to make the civil township a more important unit of
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local government from the standpoint of road administra-
tion. But progress was made in that a foundation was
being laid for some real constructive legislation at the fol-
lowing session of the General Assembly.

Only a few supplementary acts dealing with the subject
of roads were passed at the session in 1882. For example,
the board of school directors was authorized to obtain, at
the expense of the district, such highways as were deemed
necessary for proper access to the schoolhouse.*’* Town-
ships, incorporated towns, and cities (including those act-
ing under special charters) were granted authority by vote
of the people at a special election to aid in the construction
of county bridges. It was provided further that ‘‘the ag-
gregate amount of tax to be voted or levied under the pro-
vision[s] of this act in any township, incorporated towns,
or city, shall not exceed five per centum of the assessed
value of the property therein, respectively, nor shall it ex-
ceed one-half the estimated cost of the bridge sought to be
aided as fixed by the board of supervisors.’ 4

In conclusion, the following table, compiled from the re-
ports of the Auditor of State, will serve to show the amount
of revenue raised for road and bridge purposes during the
period under consideration:

TABLE I
Roap axp Brmae Revexues 1870-1882
Yzrar Bemee Tax Roap Tax
3 L. (1 T $ 618,884.11 $268,137.46
18710 i eeeeerinnenennnns 695,781.74 348,002.82
18780 e eiinereeinnnes 705,445.61 360,700.95
18780 eeeienennnnnnns 672,300.47 414,610.48
1874 . ieeeriannnnnns 680,255.29 458,488.27
1875 eeeeineneennnns 839,668.79 443,449 48
1876. 0 eernnenrrnnnnnns 952,048.10 438,206.88
1877 e eeieeeenennnns 946,788.08 532,732.27
18780 . eeirreneennnnens 856,338.81 543,676.04
1870 et e eteieeninanans 764,747.13 394,332.30
1880. . ceeennneninnnnnns 828,442.40 447,047.00
1881...einuenernnnnans 970,238.08 486,454.36

1882....cc00ev0ntcnnnen 1,089,294.92 477,889.95
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It should be noted, however, that the amounts indicated
in the above table do not include the road tax paid in labor.
It does not appear that the amount of road tax paid in labor
has ever been reported even to the county auditors in the
respective counties, and hence it is impossible to estimate
the amount of tax thus worked out on the roads.

The period from 1870 to 1883 was characterized by legis-
lation along the following lines: first, the change from the
supervisor to the commissioner system of county govern-
ment which had a direct bearing on the general subject of
road and bridge administration; second, a separate and
distinet body of acts relating to bridges, bridge funds, and
the fixing of responsibility for damages sustained as the
result of unsafe bridges; and third, a distribution of road
taxes as between the cities and the rural districts. Regard-
ing the last point, it will be recalled that cities and towns
were vested with authority to levy taxes for the improve-
ment of the public highways within three miles of the cor-
porate limits. This law and one granting townships, towns,
and cities the authority to levy a tax for a county bridge
fund were an important recognition of the well known fact
that from an economic standpoint the value of a road is not
confined to the small local district in which it is situated
and therefore its financial support should come partly at
least from a larger or neighboring jurisdiction.

The new plan of county government, which was nominally
the supervisor but in reality the commissioner system, rep-
resented a compromise between the county judge and the
county board of township supervisors. The name ‘‘super-
visor’’ was retained, and the number of supervisors by vote
of the people of the county might be increased to five or
seven as concessions to the advocates of the township-
county principle of county organization. The county board
of supervisors or commissioners being organized on a
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county basis, the line of demarcation between the sphere of
the township and the county in local government was des-
tined to become more distinet and clearly defined. More-
over, it would be reasonable to expect a greater separation
of township and county functions in the future as a result
of the commissioner system, on the one hand, and changed
economic conditions, on the other.

As a concrete example of this point one may cite the act
authorizing the appropriation of money for a county bridge
fund. It will be recalled that the General Assembly in 1872
vested the board of supervisors of any county having a
population of more than fifteen thousand with power to ap-
propriate for the construction of any one bridge a sum not
exceeding forty dollars per lineal foot, the total appropria-
tion not to exceed twenty-five thousand dollars.

Finally, the period under consideration was essentially
one of transition. There was a gradual recognition of the
fact that roads and bridges are quite as important from the
standpoint of economics and civil engineering as from the
standpoint of political science and administration. The
wastefulness and inefficiency of the existing system was
recognized by both Governor Gear and Governor Sherman
and emphasized by a substantial minority of the members
of the General Assembly in the session of 1882. In faect, the
Nineteenth General Assembly, while practically barren of
constructive road legislation, marked out the real begin-
nings of a reform movement along the following lines: first,
the payment of property road taxes in money; second, the
desirability of appointing a township supervisor of roads or
a township road master for at least a short period of time
each year, thus recognizing the necessity of abolishing the
small road district and making the civil township a more
important unit of highway administration; and finally, an
enlargement of the power and authority of the county,
especially from a financial standpoint. '



VIII

THE GOOD ROADS MOVEMENT
1883-1904

For reasons partially suggested in the preceding chapter
the session of the General Assembly in 1884 marked the
beginning of an important era in the history of road legis-
lation in Jowa. During the winter of 1882-1883 the public
highways had been in an almost impassable condition — a
fact which very naturally stimulated an active interest in
the demand for radical changes in the road laws and the
general system of highway administration. Indeed, this
aroused popular interest was largely responsible for the
calling of what seems to have been the first State road con-
vention held in Iowa.

A communication entitled Public Highways m Iowa,
written by Mr. S. D. Pryce of Iowa City and sent to the
Iowa State Register under date of January 3, 1883, con-
tributed in no small degree to the education of the public
regarding the value of an improved system of highways.
Mr. Pryce’s communication was reprinted in almost every
section of the State and became in a large measure the
basis of the good roads movement which led to the calling
of a State road convention in March, 1883. ‘‘To Capt.
Pryece, especially, and in a large measure to other energetic
gentlemen in Iowa City’’, wrote the editor of the Iowa City
Weekly Republican, ‘‘is due the credit of working up an
interest in the desired and much needed change in the
manner of working the public highways.’

The Pryce communication was in fact a very progressive
document, discussing the road question from the stand-
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point both of engineering and political science. Among
other points Mr. Pryce called attention to the following:
first, the great economic loss, especially to the farmers,
resulting from bad roads; second, the fact that Iowa ranked
first as an agricultural State and yet possessed the ‘‘highest
per cent of poor roads of any country this side of the swing-
ing worlds’’; third, the folly of working public highways in
the fall of the year, the result being similar to the ‘‘fate of
the Daughters of Danaas in the fable, who were compelled
to the endless task of filling bottomless buckets with wa-
ter’’; fourth, the necessity of ‘‘graded, tile-drained, gravel,
or macadamized’’ roads, depending upon the topography
and road material which might exist in any particular sec-
tion; and fifth, the wastefulness and inefficiency of the
system of paying road taxes in labor. ‘‘In so far as these
laws [road laws] provide for commutation of tax by labor’’,
said Mr. Pryce, ‘‘they are absolutely worthless and should
be repealed.’’

In conclusion Mr. Pryce recommended the following def-
inite changes in the road laws: (1) the repeal of the pro-
vision allowing the commutation of road taxes in labor; (2)
a general and uniform tax of five mills for road purposes
levied upon the assessed valuation of each township and
paid into the county treasury; (3) the appointment by the
Governor of a highway commissioner in each county, who
should commence the building of public highways through-
out each county; and (4) ‘‘the building of roads to be let by
contract to responsible parties, and the drains and grades
to be placed under the supervision of a competent civil
engineer.”” These suggestions make the communication
read very much like a modern document. Indeed, it is a
significant fact that most of the reforms suggested by Mr.
Pryce have not yet been realized and are now being advo-
cated by the State Highway Commission and endorsed
by friends of the good roads movement throughout the
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State. If the future may be measured by the past, it will
probably still require many years to write into law the
dreams of some of the progressive men who assembled in
the State Road Convention at Iowa City thirty years ago.41®

With regard to the State Road Convention it appears
that the Iowa City Board of Trade, largely through the ef-
forts of Mr. Pryce, extended a cordial invitation ‘‘to the
Boards of Trade, Boards of Supervisors, City and Town
Councils, Farmers’ Clubs and kindred organizations, to
. send delegates to a State Road Convention, to assemble in

. * Iowa City, March 1 and 2 to consider the improvements of

the public roads, and to devise means for a change in
the laws and governing the working of public highways.’’41¢
At the appointed time the convention assembled in the
Opera House, and after the reading of the call by Captain
H. W. Fyffe, Secretary of the Iowa City Board of Trade,
Hon. John Scott was made chairman of the convention by a
unanimous vote. Then followed the introduction of Gov-
ernor Kirkwood, who delivered a short address of welcome
in which he called attention to the importance of a better
system of highways and emphasized the practical difficulties
in the way of bringing about a general revision of the road
laws. ‘

¢“I have lived in three States’’, said Governor Kirkwood,
‘‘and have worked for the road laws, and they are substan-
tially the same, and the roads are just about as bad. The
system is an old one, and you will find it harder to change
than you perhaps imagine it to be. It will not be sufficient
that you here lay down a system that you think should take
the place of the existing system. You will find the legis-
lators in both branches slow to move and they must be
moved upon; you will find that organized action produces
its results in legislative bodies both State and National.”’
In the light of the history of road legislation since 1883 it
will be admitted that the venerable Governor gave the con-
vention some very sound advice.
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Chairman Scott replied to the address of welcome in a
brief but enthusiastic speech. He referred to the vast sums
of money which had been expended in the building of rail-
roads, first to reach the extensive and fertile region of the
Mississippi Valley and later the Pacific Coast —and yet
these main thoroughfares of steel represented only a part
of the whole system of transportation throughout the
Union. Finally, Mr. Scott favored better highways and a
better system in locating highways, building bridges, and
grading roads in order to obtain ‘‘a public highway system
that shall supplement our railroad system.’’

At the close of the introductory addresses Mr. H. S.
Fairall of Johnson County was elected secretary and Mr.
T. H. Palmer of What Cheer assistant secretary of the
convention. Committees on credentials, resolutions, and
permanent organization were also appointed.

After the offering of a number of resolutions Senator
Pliny Nichols of Muscatine County read a most instructive
paper on Practical Reform in Our Road Laws. While rec-
ognizing that there was some necessity for the permanent
improvement of the main thoroughfares — for example, the
bu